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Defendants.
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Gordon & Rees LLP

707 Grant Stréet, Suite 3800
Pittsburgh, PA 15219

Tel: (412) 577-7400
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
QDOBA RESTAURANT CORPORATION, CIVIL DIVISION
Plaintiff, GD No.
V. |

BROOKS HOSPITALITY LLC, CHAD
BROOKS and SARAH BROOKS

Defendant.

AND NOW COMES Plaintiff, Qdoba Restaurant Corporation, by and through its
counsel, Gordofi & Rees LLP, files the: following Comiplaint and.in ws,upportvthereof_ avers:as
follows:

1. Plaintiff, Qdoba Restaurant Corporation (“Qdoba” or “Plaintiff”), ‘has"brought; this
action seeking a temporary restraining order and preliminary injunction against Defendants
Brooks Hospitality, LLC, Chad Brooks, and Sarah Brooks (“Defendants”) requiting them to
immediately close their Qdoba restaurant located at:3712 Forbes Avenue, Pittsburgh,
Pennsylvania (“Restaurant’) and preventing them from operating their Restaurant due to
numerous health :and :Sar}'itat'i'o'n issues.

2. Plaintiff, Qdoba, is a Delaware c’orpo‘raj(io‘n with‘its‘principall place of business at
9330 Balboa: Avenue, San Diego, California 92123.

3. Defendant, Brooks Hospitality, LLC, (“Brooks Hospitality”) is a Pennsylvania.
limited liaI;ility cotnipany with its principal place of business at-408 Mill Street, Coraopolis,
Pennsylvania 15108.

4, Upon information and belief,:_Defendan't‘, Chad Brooks, is 'a Pennsylvania fesident.

with an address of 824 Beaver Street, Sewickley, Pennsylvania 15143.



5. Defendant, Sarah Brooks, is a Pennsylvaria resident with an address of 341 Henry
Avenue, Sewickley, Pennsylvania 15134.

6. Defendants Chad Brooks and Sarah Brooks (collectively with Brooks Hospitality;
“Defendants”) guiaranteed all of Brooks Hospitality’s contractual obligations addressed herein
and- are the-owners of Brooks Hospitality, as well as the moving, active, and ¢onscious force
behind its misconduct alleged herein, and as officers.of this company, they authorized and
approved Brooks Hospitality’s misconduct.

FACTUAL BACKGROUND
A. The Qdoba Marks
7. Qdoba owns the fedérally-register'éd ‘Qdoba trademarks, service marks, logos and
derivations thereof (the “Qdoba® Marks™); as well as the distinctive and weli.—knowniQdOba@
System, fo-r fast cas’u‘ali_Mexi‘c‘an cuisine, which is sold to t}_le:pu'bl"ic, under the Marks.

8. Qdoba has the:exclusive right to license the-use of the,'Qdoba® Marks, which are
on the principal register of the United States Patent and Trademark ‘Office and has continually
used the Qdoba® Marks since the date of their registration, The Marks are in full force and )
effect pursuant to 15 U.C.S. § 1065 and-Qdoba has given.notice to the public of the registration
of the Qdoba® Marks as provided in 15U.S.C. § 1111.

9. Qdoba grants licenses to franchiseés to use the Marks and participate in its
confidential and proprietary business system vpursuant”'to, written franchise agreements, which are:
reasonably and carefully tailored to protect Qdoba’s valuable trade secrets, reputation, goodwill,
and other legitimate business interests.

10.  ‘Qdoba has invested substantial effort over a long period of time, including the

expenditure of substantial sums of money, to-develop goodwill in its trade names and sérvice



marks and to cause consumers throughout the United States to recognize the Qdoba® Marks. as
distinctly designating Qdoba income tax preparation services as originating with Qdoba.

11.  The value of the goodwill ;develop.ed in the Qdoba® Marks is not capable of
precise monetary calculation, but because Qdoba is widely known as a fast casual Mexican
restaurant, thé value of Qdoba’s goodwill is substantial. That goodwill will bé severely damaged
if Defendants: are permitted to continu€ to operate [th‘ei,rire,staurar;t‘ in an unsafe and unhealthy
manner. -

B. The‘Frahc-hise Agreement

12.  'Qdoba has developed a businéss plan and system of uniform standards; methods,
procedures, specifications, merchandising and advertising (the “System”) for the operation of
fast-casual restaurants selling Mexican food. Qdoba provides its.services to the:public through |
authorized franchisees who-enter into Franchise Agreements with Qdoba.

13.  Onorabout October 18, 2012, Plaintiff entered into a Qdoba Mexican Grill

 Franchise Agreement (the “Franchise Agreement’) with the Deféridant, Brooks Hospitality: A
- true copy of the Franchise Agreement is attached hereto as Exhibit 1.

14, PurSuanit to the terms of the Franchise Agreement, Defendants were authorized to
operate.a Qdoba restaurant at.3712 Forbes Avenue, Pittsburgh, PA 15213 (the “Restaurant”) for
a period of ten (10) years.

| 15. Pursuant to the Franchise' Agreement, Qdoba provided Defendants with training
in franchise operation, marke'ting,j advertising, $ales, and business systens.

16. Defendants were permitted to use:Qdoba’s trademarks. in association with the
opetation of its Qdoba Restaurant as part of Qdoba’s franchise system, provided that the

Franchise Agreement was fully-and timely per’for‘r'ri'ed' by Defendants.



17. Pursuant to the Franchise Agreement, Defendants agreed to pay royalties in ‘
exchange for the use of the'marks.

18.  Among other obligations, Defendants agreed to abide by the terms of Section 16
of the Franchise Agreement, entitled “Compliance with Laws and Health Standards.”

19. Pursiant. to;Par_ag,r,ap’h‘ 16.1 of the Franchise Agreement, Défendants agreed. to
“meet.and taintain the highest health standardsiand.ré_ti_ngs applicable to the operation of the
Restaurant.” Additionally, Deféndants agreed to furnish to Plaintiff'a copy of any inspection
report, warning, citation or other documents applicable to the health or safety standards in the
operation of thé Restaurant within five (5) days.

20. Pursuant to Paragraph 16.2 of the Franchise Agreement, Brooks Hospitality
agteed to “maintain the Restaurant in a high dggrce: of sanitation, repair and condition.”

21.  Paragraph 16.3 of the Franchise Agreement requires Brooks Hospitality to, at all
times, “conform with all federal, state and local laws, ordinances and regulations.”

22, Additionally, pursuant to Paragraph 33.8.5 of the Franchise' Agreement, any party’
is entitled to institute litigation at any time to, inter alia, protect the health or safety of the public.

C. The Personal Guaranty |

23.  Inconhection with the Franchise Agreement, on or:about October 17,2012,
Defendants Chad Brooks and Sarah Brooks executed 'a_'er'uarant_y' and Assumption of Franchise
Ownei’s Obligations. A true copy of the Guaranty is incorporated into Exhibit 1.

24.  Pursuant to the terms of the Guaranty, Defendants ‘Chad Brooks and Sarah Brooks
agreed to.be-personally bound byand personally liable for the breach _o‘f,-‘ejve,ry provision of the

Franchise Agreement, including both monetary obligations and other obligation's*.‘



D. Health and Safety Issues with the Restaurant

25.  On November 15,2017, Allegheny County Health Department.conducted an
inspection of the Restaurant. It issued a Food Safety Assessment Report with extremely
troubling results, including a finding of violations in various categories such as pest management
and cleaning and sanitation. The Repo'r't(nOted that “mouse droppings [were] observed,” The
Report also noted correctivé aétiéﬁ that needed to be taken and that a follow up inspection would
‘be.conducted .on Décermnber 15,2017

26. On November 27,2017, Court Pest Control treated the location forrodent issues..

27. OnNovember28, 2017, a guést visiting the Restaurant reported seeing a mouse
run out from the kitchen and reported it to the Qdoba. ex.nployee_s at the Restaurant,

28.  :On November 29,2017, Defendants were contacted by Plaintiff to discuss thé
guest complaint about the mouse. Defendant Chad Brooks. assured Plaintiff that he understood.
th‘e;, seriousness of the situation:and was “all over it” in terms: of attempting to rectify this
problem.

29.  Throughout the month of January, ,De'fé,ndar-lts reported to-Qdoba that the rodent
problem was being addressed and getting better.

30.  OnFebruary 1, 2018, Plaintiff’s Franchise: Business Consultant, John 'Claﬂin’
visited the Restaurant. During this visit, Mr. Claflin noted'a number of continu,'ing and serious
problems, including rodent droppings in the kitchen area and mice trapped on glue boards in the
basement. These findings were noted in a Franchise Visit Report.

31..  OnFebruary 6, 2018, Mr. Claflin again visited the Restaurant, this time with the
Facilities Manager and Lauten Czerwinski from Varment Guard to. perform another inspection.

Ms. Czerwinski found a significant rodent problem, including a dead mouse under the staircase,



another dead mouse ina-crack in the«dini'n'g room floor, as well as. evidence of rodent droppings.
She also noted that “mice are traveling from [the] back hallway along the wall to the serving
counter.” F'inaIl'y,sshe concluded that “the Crack between.the wall and lamanent[sic] ﬂQoring is
needs to drastically improve.”

32.  On February 7, 2018, Plaintiff advised De;fendanjts_ that they were not to open the
Restaurant until the hazard posed to guests had to been completely eliminated.

33.  OnFebruary 8, 2018, Defendants initially refused to close the Restaurant.

34.  Inresponse, in accordance with the terms of the Franchise Agreement; Qdoba
deactivated the Point of Sale (f"POS”)':‘ system.at the Réstauran,t~and, again, directed Defendants to
close the Restaurant.

35. At this time, Defendants finally agreed to close the Restaurant to allegedly
attempt to rectify the-public health and safety issues.

36. Qdobaimmediately provided Defendants with a compreherisive Action Plan with,
21 action items with deadlines for compliance in-order to rectify the public health and safety
issues at the Restaurant.

37. Qn'February 10,2018, after Défendants addressed some critical items, Qdoba
\,permi'tted Defendants to open the Restaurant-on this date.

38. By letter dated February 16, 2018, Qdoba advised Defendants that there were still
critical issues impacting the public health and safety that had yet to be rectified. In the event all
of these issues were not remedied, Qdoba resefved its right to terminate the Franchise Agreement
in ordet to prevent the imminent threat’ to‘public: h,ealth and safety presented by the continued

operation of the Restaurant.



39.  On February 23, 2018, Qdoba c_onductéd afollow up visit to the Restaurant in
order to determine whether Defendants fully complied with the items. contained in the Action
Plan and identifiéd.in the letter of February 16.

40.  Unfortunately; several items wére, not addressed. During this visit, Qdoba
‘witnessed rodent dréppingsf in the:men’s restroom and there was also.a PVC pipe ifi the
mechanical room that needed to be:sealed:to prévent the.continued infestation.

41.  The shelving outside the walk-in refrigeration unit door:and inside the: unit were
not clean. Déefendants were required to repair or replace the doors and door frames as needed to
prevent pest entry. Inresponse, they merely filled a l'arge gap in the door frame ofi the back wall
with steel wool — improperly attempting to fix this issue.

42.  Steel wool was also: placed in a hole located near the floor in the storage closet
door frame on the first floor which leads to the outside of the building. The steel wool is
ineffective as there'were micc:drgp_pi'ngs found in the storage closet and outside of the ¢loset.
Defendantstwerg:‘rcquiredl to replace all steel wool with permanent wall repairs, but failed to do
$0.

43.  ‘During a prior visit, a dead mouse was found in the:crack in the floor of the
‘upstairs.dining room and rodent dreppings in the crack and around the steps.. During Qdoba’s,
inspection on February 23rd, Deféndants still had not sealéd the baseboards on the:second floor
of the restaurant to eliminate this issue.or the-entry point at the top of the stairs to prevent
additional rodent activity in the area near the top of the stairs.

44.  Ttwas determined that the outstanding health and safety issues that Defendants
failed to address ‘constitute an imminent public health 'énd safety concern. In short, Defendants

breached the Franchise Agreement by failing to abide by Qdoba’s health and safety standards



and they are creating and continue to. create a hazard to the public at large.

45.  Asartesult, by correspondence dated February 27,2018, deba provided
Defendants with notice.of default and termination of the Franchise Agreement. A true copy:-of
the correéspondence:dated February 27,2018 is attached hereto as Exhibit 2.

46. This_ letter.explained that Defendants wﬁere given ample time to remedy the

imminent health and safety hazards that were present in the Restauranttandfi)eféhdaﬂts" failed to.
do'so. .As aresult, Plaintiff'is in the process of effectively terminating the Franchise Agreement -
pursuant to, among other things, Section 29.2.1 permitting termination if Plaintiff reasonably
determines that a threat:.or. danggr'to'public health or safety is:likely to result from the
maintenance or'operation of the:Restaurant.

47. A temporaty restraining order is necessary to stop the imminent potential health
hazard created by the unsafe manner in which Defendants are operating the Restaurant.

 COUNTI
Breach of Contract — All Defendarnits

48.  Plaintiff incorporates by reférence Paragraphs 1 through 47 set out above as if
fully set forth herein.

49.  Pursuant to the Franchise Agreement, Plaintiff and Defendants had entered into a
binding, legal and -enforceable contract.

50.  Defendants have bréached the Franéhise-Agre‘émenf‘by, inter alia, (i) failing to.
maintain the highest health standards and ratings applicable to operation of therestaurant; (i)
repeated failures of evaluations of the Restaurant; (iii) failing to. maintain the restaurant in a.'high
degree of ;s_a;lhi_t'a_ti'on‘, repair and condition-and (iv) failing to cotnply with all federal, state and

local laws,. ordiniances: and regulations.



51.  Assuch, Defendants have breached the valid, legal binding ¢ontract between the
parties and have created a health and safety hazard to the public.

52.  Asaresult of Defendants” various breaches of the Franchise Agreement, Plaintiff
is in the process of‘effectively t‘el"minatin‘g': the Franchise Agreement ; however, Plaintiff has
suffered and wiil continue to suffer irreparable harm, including loss:of the goodwill associated
with the use of the Qdoba Marks by the continued operation of this unsanitary Restaurant.

53. Plaintiff has no adequate remedy at law to protect its substantial rights related to
the operation of the-unsanitary Re's"ta\.uranti, and the damage from Defendants’ activities is
considerable.and continuing and ;thUanot‘.Capablé, of monetary ascertainment at this time.

54, Plaintiff is entitled to a temporary re,strailining'ordé'rand: preliminary injunction
fequiring Defendants to immediateiy close the Restaurant.

55.  Pursuant to thé Franchise Agreement, Plaintiff is.also entitled to-the recovery of

reasonable attorneys” fees.and costs if it prevails in this action.

COUNT II
Breach of Contract — Chad Brooks and Sarah Brooks

56.  Plaintiff incorporates by reference Paragraphs 1 through 55 set out above as if
fully set forth herein.

57.  Pursuant to the terms of the Guaranty, Defendants Chad Brooks and. Sarah Brooks
agreed, among other things, that they would be personally. liable for the b,,rcgch.-of each and every
provision in the Franchise: A‘greeme’r’lt,,both monetary obligations and obligations to take or
reftain from taking specific actions including complying: with the provisions regarding sanitation,

health and safety.



58. Pursuant to the terms of the Guaranty, Defendants Chad Brooks and Sarah Brooks
are liable to Plaintiff for all damages caused as a result of these and any other breaches of the

Franchise Agréement.

PRAYER FOR RELIEF

WHEREFORE; Plaintiff, Qdoba Restaurant Corporation, respectfully prays for
judgment against Defendants as follows:

1. Judgment in'‘Qdoba’s favor on all claims herein;

2. For ‘atemp'orar,ly restraining order, 1pr‘elir’ri‘i'r’1ary injunction and a permanent
injunction directing Defendants, their officers, directors, agents, servants, employees and

attorneys and all others in active concert or participation with them to immediately close: the

Restaurant;

3. An award of interest; attorneys’ fees and. costs; and

4. Such other and further relief as the Court deems proper-.
Dated: February 28, 2018 Respectfully submitted,

Gordon Rees Scully Mansukhani LLP

707 Grant Street; Suite 3800
Pittsburgh, PA 15219

Tel: (412) 577-7400

Fax: (412) 347-5461
rgiller@grsm.com

Attorneys for Odoba Restaurant
- Corporation



VYERIFICATION

I, John Claflin, duly sworn a_ccording;’to law, depose and say that the facts contained ‘in
the foregoing Complaint are true and correct to the best of my knowledge, information.and
belief. I understand that false statements herein are made subject to the penalties:of 18 Pa.C.S.

§4104 related to unsworn falsification to authorities.

Fotary Puiiie - Blafic o tisw Vark

' o, 01LESDALEST
Qusifiod In Susiolk Courty

Ky Govisalon Expires July 17,2018

fetrounry 261207 £



CERTIFICATE OF SERVICE

I, Ronald A. Giller, hereby certify that a true and correct copy of the within Complaint
was served upon the following counsel of record by electronic mail and U.S. First-Class Mail,
postage prepaid, on the 28™ day of February, 2018, as follows:

Robert O. Lampl, Esquire
~ Ryan J..Cooney, Esquire
Law Offices.of Robert O. Lampl
1223 4™ Avenue, Floor 4
Pittsburgh, PA 15222-1717
RLampl@lampllaw.com
rcooney(@lampllaw.com
(Counsel for Defendants)

/

' Aoz 4
Ronald A. Giller, Esgdfire ("1
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Qdoba FDD*1.4.42



QDOBA MEXICAN GRILL® FRANCHISE AGREEMENT

TABLE OF CONTENTS
Section Page
RECITALS .......coococosooeoo oo seestiscseisesmse s eees e et 1
1. GRANT OF LICENSE ......cooeommoooisioecuasiesesessseesesseeesesemessstisiabesssmes s ne e .
2. TERMANDRENEWAL................ S ettt 3
3.  FRANCHISE FEES AND ROYALTIES ........ooovvivmiomeeeeeeies i eeeeseee oo 5
4. SITE ACCEPTANCE......ccccooriiimmrieoeeeeeeee oot itaissctseesnmnsceens e reeeen S o
5. LEASE APPROVAL :.ccicvviiiiersreseeeeeeeeenssiiiinsesssesse s s enesneenne R
6. CONSTRUCTION OF RESTAURANT ..coocvrmrreeeeeesemeeseseeaessstoesemmssseseseeees oo 8
7. TIMING OF OPENING ..ottt iesoeeee oo ees st st st s e oo 10
8. TRAINING- .......couomerreeeee et istanse et ss et ee e ais sttt es e eeaeventeiin 10
9.  OTHERASSISTANCE TO FRANCHISEE ......cccoiommimnnseneeseeeseseveseisiisiinsenss
-10.  OPERATIONS AND MAINTENANCE OF RESTAURANTS.................. PR |
11. COMPUTER AND POINT OF SALES SYSTEMS ......coooomovieeeeeeeimeiessosennes 13
12. INGREDIENTS, MATERIALS, SUPPLIES AND SUPPLIERS........cccccovumnnnn, I K
13, ADVERTISING ........coccomimemnmriminnsesieeeeosbtsnasciesensasssos s sesnessos N |-
14. ACCOUNTING AND RECORDS SYSTEMS................. . et e 18
15.  PERSONNEL OF THE FRANCHISED RESTAURANT...........cooosseerrrrnen s 20
16. COMPLIANCE WITH'LAWS AND HEALTH STANDARDS.................... o 20
17.  INSPECTIONS OF THE RESTAURANT............... e eennen 21
| 18,  GUARANTEES ....ooomooveoioieeesrseeeeeees et e Y |
19, SECURITYINTEREST ...oovoooieeoeeees st essceser e ess e eeii st asemss st enensnenns 22
20. OWNERSHIP AND USE OF MARKS ....cccoeriiiiimimieieetienessions s s esaeseseianaios 23
21 CASUALTY LOSSES ........oocuevoeiveeeeatetireieecesssiesesesesesieniafi oo naesensnsssena s it 25

Qdoba FDD 1.4.12 i



QDOBA MEXICAN GRILL FRANCHISE AGREEMENT

TABLE OF CONTENTS - Continued

Section : Page
22, INSURANGCE .......oovioeiiiicteientsies s eves e iet e et ssss st o 25
23. CONFIDENTIAL OPERATING MANUAL........cciceiemmiimmmiioreneennseesssens ot s s 26
24. CONFIDENTIAL INFORMATION.......cuouiiiiiiieinn i rsss e s et 27
25,  TRANSFER OF INTEREST ........oiviiieiciiiiiteiniiomseesssseesseess s e eessesasto s 28
26. COMPANY'S RIGHT OF FIRST REFUSAL.........ocooiieeeeeivsivesionensiosssesserenens 31
27. DEATH OR DISABILITY OF FRANCHISEE ........o.co.ovoiceveiesiireronsoses s, 32
28. STATE AND FEDERAL SECURITIES LAW/PRIVATE OFFERINGS................ 32
29. DEFAULT AND TERMINATION ................. OO - X
30. OBLIGATIONS UPON TERMINATION OR EXPIRATION..........cc.ccoevivnnn. OO 7 ¢
31. COVENANTS AND RESTRICTIONS ON OTHER BUSINESS INTERESTS .....39
32. INDEPENDENT CONTRACTOR AND INDEMNIFICATION ....cco.cooovvoorrrnec, 41
33.  MISCELLANEOUS PROVISIONS .oocoovvooovoeeoeoeeeeeeseooeseeoseies oo 42
34, ACKNOWLEDGMENTS ...ccviminiriimiriinsoseoeseesiis i fieeesessses s ssessessnssse e senii i o 46
EXHIBITS:

Exhibit A Accepted Location

Exhibit B Proprietary Marks of the System: B

Exhibit C  Guaranty and Assumption of Franchise Owner's Obligations
Exhibit D  Authorization for Prearranged Payments

Exhibit E  Confidentiality and Non-Competition Agreemerit

Qdéba FDD:1.4.12 i



QDOBA MEXICAN GRILL®
FRANCHISE AGREEMENT

THIS QDOBA MEXICAN GRILL® FRANCHISE AGREEMENT (“Agreement”) is
made between QDOBA® RESTAURANT CORPORATION, a Delaware corporation,
with its principal place of business at 4865 Ward Road, Suite 500, Wheat Ridge,
-Colorado 80033-1902 (hereinafter; “Company”), and BROOKS HOSPITALITY, LLC, a
Pennsylvania limited liability. company ‘with its principal place of business at 408 Mill
Street, ‘Coraopolis; Pennsylvanra 15108 (hereinafter, "Franchisee"). The Agreement is
- dated _ {Z,;mggg 17 ., 2012, and becomes effective on October 18, 2012 '

RECITALS:

WHEREAS, Company has expended srgmfcant time, effort and money to
-develop a distinctive: system relating to- the establishment and operation of Mexican-
themed fast-casual restaurants featuring a specialized menu of oversized burritos,
tacos, salads and fresh salsas prepared from scratch, as well as other food and
beverage items (hereinafter referred to as “System”); and

WHEREAS, the distinguishing characteristics of the System include, without
limitation, the use of distinctive exterior and interior design, decor, color scheme and
furnishings; special recipes and menu: items; uniform standards, spécifications ‘and
procedures. for operations; high quality and uniform products and services; procedures
for inventory and management control; training and assistance; and marketing -and
promotional programs; all of which: may be changed, improved and further developed by
Company from time to time; and

WHEREAS, Company identifies the System by means of certain trade' names,
service marks, trademarks, logos, emblems, and indicia of origin, including but not
limited to, the marks “Qdoba®” and “Qdoba Mexican Grill®,” and stch other trade
names, service marks, trademarks, logos and indicia of origin that may be designated
by Company in the future for use in connection with the System (hereinafter referred to
collectively as “Proprietary' Marks” or "Marks"); and

WHEREAS, Company continues to develop, use and control the use of such
Proprietary Marks in order to identify for the public: the source of services and products
marketed under the Marks and System, and to represent the System’s: high standards
of quality, appearance and service; and

WHEREAS Franchrsee desrres to enter rnto the busmess of operatlng a
that purpose and to recelve the tramlng and other assrstanee provrded by Company in
connection with the franchise; and

WHEREAS, Franchisee understands and acknowledges the importance of
maintaining Company'’s high standards of quality, cleanliness, appearance and service
Qdoba FDD'1,4.12. 1 ' )

. Site::#2108.(Renewal #1)
3712 Forbes Avenue
Pittsburg, PA 15213



and the necessity of operating the business franchised under this Agreement in
conformity with Company’s standards ‘and specifications and protecting any proprietary
information provided to Franchisee under this Agreement; and

‘ WHEREAS, Franchisee acknowledges- that Franchisee has conducted an
independent investigation of the business contemplated by this Agreement and
understands and acknowledges that the nature of the business conducted by Company
may evolve and change over time, that an investment in.a Qdoba® restaurant involves
business risks ‘and. that the success of the business is largely dependent upon the
business abilities and efforts of Franchisee; ‘an'd'

. WHEREAS, Franchisee acknowledges that Franchisee' has not received or
relied upon any representatron ‘warranty, or guaranty, express or implied, as to the
income, sales volume, earnings, expenses, revenues, profits or success. of Qdoba®
restaurants or the business contemplated by this Agreement; and Franchisee
acknowledges. that Franchisee has not received or relied upon any representations by
Company, or its officers, directors, employees or agents; that are contrary to the:
statements made in. Company’s Franchise Disclosure Documerit or to the terms in this
Agreement; and

WHEREAS Franchrsee further represents to Company, to-induce it to enter into
Franchlsee é"epphcatlon for the rlghts granted under this Agreement or Franchrsees
Ownership Information Form:.

NOW, THEREFORE, the parties, in consideration of the undertakings and
commitments set forth in this Agreeément, agree as follows:

1. 'GRANT OF LICENSE

1.1. Company grants to Franchisee, upon the terms and conditions contained
in this Agreement, the right to use and do: business. under the System and the
Proprietary Marks of the System at the location described in Exhibit A to this Agreement
(hereinafter referred to as the “Accepted Location”). The Proprietary Marks of the
System are more fully described in Exhibit B to this Agreement, but may be modified by
Company from time to time. The license permits Franchisee to operate a. Qdoba®
restaurant (hereinafter referred to as “Restaurant” or “Franchised Business”) under the
System and Proprietary Marks solely at the Accepted Location, and to use the
Proprietary Marks and the System solely in connection with that Restaurant.

1.2. Exceptas otherwise provided in Subsection 1.3 below, during the term of
this Agreement, Company will not operate, nor license anyone other than Franchisee to
operate, any restaurant under the System within the lesser of a two- (2) mile radius. of
the Accepted Location or such smaller radius as is specified in Exhibit A (“the Protected
Territory™). The grant of this franchise does not imply the grant of rights to any other
location or territory.

Qdoba.FDD 1.4,12 2
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1.3. Franchisee acknowledges that this license is non-exclusive, as described
below:.
“ 1.3.1. At any time, Company may operate, or license others to operate,
restaurants under the System outside of the Protected Territory.

1.3.2. At any time, Company may sell within the Protected Territory
products and services that are authorized for sale at Qdoba® restaurants, as well as
other products and sefvices, under the Marks or other trademarks, service marks and
commercial symbols, provided that such sales are through channels of distribution
dissimilar to the primary channels of distribution of the Franchised Business. Dissimilar
channels of distribution include, but are not limited to, grocery stores, the internet and
catering services. Such sales do not constitute a violation of this. Agreement.

1.3.3. Franchisee understands and acknowledges that certain locations
within the Protected Territory may be more appropriately subject to: development by
Company, or by foodservice companies that specialize in institutional foodservice
operations, have exclusuvaty rights to certain. types of locations, or hold master lease
rights to certain food court and other similar locations. These locations may include the
campuses of universities or colleges, hospitals, public transportation facilities,
amusement parks, government facilities, malls, stadiums or other sports facilities, and
similarly situated sites. At any time, Company may operate, or franchise others to
operate, Qdoba® restaurants at such sites whether or not the sites are located within
the Protected Territory. The :operation of such: sites by Company and/or other
franchisees does not constitute a conflict under, or violation of this Agreement.

1.3.4. After this Agreement expires or ‘is termmated Company may
operate, or license others to operate, restaurants under the System within the Protected
Territory. :

1.4, Franchisee acknowledges and agrees that Company may modify, update
and improve the System and the Marks, all in its sole discretion. Franchisee
acknowledges and agrees that Company may enter into co- brandlng relationships,
marketing agreements and other strategic alliances with other companies or entities, all
of which may result in changes to the: System and Marks. As the System and Marks
change, Franchisee may be required to purchase new equipment and/or signage, and
make other investments. in the Franchised Business. Franchisee understands and
agrees that it must develop and operate the Restaurant in accordance with the System

-and. Marks, -as they are modified, updated, improved and changed from time to time.

41.5. Termination or 'exp,i'ra_tion of this. Agreement constitutes a termination or
expiration of the franchise and any and all licenses granted under this Agreement.

2, TERM AND RENEWAL

2.1. Except as otherwise prowded herein, this Agreement expires at the earlier
of ten (10) years from the effective date of this Agreement, or upon: expiration or
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termination of Franchisee's right to remain in possession. of, or operate; a Qdoba®
restaurant at the Accepted Location.

2.2. Company grants to Franchisee an option to enter into a new: franchise
agreement for the Accepted Location for one (1) additional consecutive term of ten (10)
years or a shorter term that is coterminous. with the lease for the Accepted Location,
subject to the following conditions:

2.2.1. Not less than twelve (12) months ‘or more than eighteen (18)
months before the end of the initial term, Franchisee must have given Company written
notice. of Franchisee's election to exercise the option. If Franchisee does not provide
timely written notice of its election to exercise the option, Franchisee will be deemed to
have waived the option.

. 2.2.2. Franchisee must sign Company’s then-current form of franchise
agreement, which will supersede this Agreement in all respects. The terms of that
franchise agreement may differ from the terms of this Agreement: The differences may
include, without limitation, a higher peréentage royalty fee, marketing contribution and/or
advertising contribution. ‘ '

2.2.3. Frahchisee must pay, inlieu of an initial franchise fee, a renewal
fee equal to the greater of five thousand dollars ($5,000) or fiteen percent (15%) of
Company’s then-current franchise fee.

‘ 2.2.4. Franchisee must present evidence satisfactory to Company that
Franchisee: has the right to remain in possession of the Accepted Location for the entire
additional term of the franchise.

2.25. Franchisee must complete such renovation, modernization and
improvement of the Restaurant premises and fixtures, furniture and equipment as
Company may reasonably require. Such ‘work may include, without limitation,
replacement; or addition of signs, equipment, furnishings, fixtures, finishes and décor
items, both interior and exterior, and redesign of the layout of the: Restaurant, to reflect
the then-current standards and image of the System: The maximum amount
Franchisee will be required to spend on such work is one hundred fifty thousand dollars.
($150,000). The work must be substantially completed: before the new franchise
agreement is signed.

2.26. Franchisee must not be in-default beyond the: cure period under
any provision of this Agreement, any amendment or successor to this: Agreement, or
any other agreement between Franchisee and Company.

2.2.7. Franchisee, the Principal Owners of Franchisee or of the
franchise (as defined in Section 18), and Affiliates of Franchisee must have timely met
all monetary obhgatlons to Company and its Affiliates, The term “Affiliate™ means any
entity that owns, is owned by, or is under common :ownership with, the entity being
referenced.
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v 2.2.8. Franchisee must not have received a notice of default more than
three times: during the initial term; however, regardless of the number of prior notices of
default, Company will not be obligated to grant a new franchise if, in its opinion,
Franchisee has not substantially complied: with all of the terms and conditions of this
Agreement or any other agreement between Franchisee and Company.

2.2.9. Franchisee must have complled with Company's then-current:
qualification and' trammg requirements for new applicants.

2.2.10. At the time of renewal, Franchisee must sign a general release, in
a form prescribed by Company, releasing any and all claims, including known and
unknown claims, against Company and its Aﬂlllates and their respective officers,
directors, agents and employees.

2.3. If Company chooses not to renew the franchise, Company will provide
Franchisee written notice statlng the reasons for such refusal, no later than mnety (90)
- days before the expiration of the term of the franchise.

3. FRANCHISE FEE AND ROYALTIES

3.1. The Franchise Renewal Fee due for the renewal of this Franchise
Agreement is Five Thousand Dollars ($5,000.00). The renewal fee is payable upon the
execution of this Agreement.

3.2. Beginning on Sunday at the -end. of the first week of operation of the
restaurant and continuing each week thereafter during the term of this Agreement,
Franchisee will owe to Company a continuing weekly royalty fee in-an amount equal to
five percent (5%) of thé Gross Sales of the Restaurant, as defined bélow in Subsection
34.

3.3. All payments required by this Section 3 will be withdrawn from
Franchisee's bank account by direct debit initiated by the Company on or before: the
Friday following the end of each week, and must be based on.sales for the preceding
week. The standard form of the direct debit .authorization is attached to this Agreement
as Exhibit D; however, Franchisee must sign whatever form of :authorization is required
by the relevant financial institutions. Any payment not actually received by Company on
or before such date will be deemed overdue. If any payment is overdue, Franchisee
must pay Company, in addition to the ovérdue amount, interest on such amount from
the date it was due until paid, at the rate. of eighteen percent (18%) per annum, or the
maximum raté permitted by law, whichever is less. -Company will be entitled to such
interest in addition to any other remedies it may have.

3.4, “Gross Sales” includes all revenue from the sale of all services and
products, vending machine and similar revenues, and: all other income of every kindand}
nature related to the Franchised Business, including proceeds from business
mterruptlon insurance, and revenue from off-site events, whether for cash or credit and,
in the case of credit, regardless of coliection. “Gross Sales” does not include. any sales
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taxes or other taxes collected from customers by Franchisee for transmittal to the
appropriate taxing authority, customer refunds, credits or allowances actually made by
the Restaurant, employee discounts or the discounted value of payment by coupon from
a Company-approved coupon program.

3.5. Franchisee must reimburse Company for all sales or use taxes, goods and
services taxes, personal property taxes, gross receipt taxes, excise taxes, value added
taxes and. similar taxes imposed upon or required to be collected by: Company, on
account of goods or 'services furnished to Franchisee through sale, lease or otherwise.
Franchisee will pay such taxes upon demand, and in the manner designated by the
Company. '

4, ‘SITE ACCEPTANCE

Because this is a renewal of an existing Franchise Agreement, Franchisee and
Company agree that Franchisee already is operating a Qdoba Mexican Grill location at
the Accepted Location. If, during the term of this Agreement, Franchisee wishes to
relocate the franchised restaurant, the following terms.and conditions will apply.

4.1. Before acquiring a site for the Restaurant, whether through lease,
purchase or otherwise, Franchisee must obtain Company’s acceptance of the site. No
site will be deemed accepted unless it has been expressly accepted in writing in a
Notice of Site Acceptance. The acceptance or non-acceptance of any site: submitted by
Franchisee will be at the sole discretion of Company.

4.2. To request acceptance of a site for the. Restaurant, Franchisee must
submit to Company the then-current form of Site Package, such other information or
materials as Company may reasonably require, and a letter of intent, or other evidence
satisfactory to ‘Company, confirming the Franchisee’s favorable prospects for obtaining
the site. - If Company elects to visit the site before accepting or disapproving it,
Franchisee must coordinate -and arrange: for the visit by Company s representative, and
may be required to pay Company's reasonable related travel expenses.

4.3. -I;f this franchise is granted in connection with a Development Agreement,
Franchisee must also submit a Market Plan (as such term is defined in the Development
Agreement) to Company before it will accept a site.

4.4. If Franchisee has not obtained legal possession of the Accepted Location
within one hundred twenty (120). days of the date of Company's, Notice of Site
 Acceptance, Company may retract such acceptance. Exhibit A to this. Agreement will

be amended when a new location is agreed upon by the parties.

4.5. Neither ‘Company’s examination and acceptance of a site, nor any
" information communicated to Franchisee regarding the site, constitute a representation,
guaranty or warranty, express or |mphed of the successful operation of any restaurant
at such location. Such. examination, acceptance and information indicate only that
Company believes that the premises meet Company'’s minimum criteria as they existed
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at'the time of the evaluation. Franchisee and Company acknowledge that Company'’s
site criteria may change over time, and that criteria that may have been éffective with
respect to accepting previous sites may not be effective for a new site. Additionally,
demographic and economic factors, including competition from other food service
businesses, could change, thereby changing the potential of the site. Company is not
responsible for the failure of an accepted site to meet Franchiseeé’s expectations as to
customer traffic, revenue, profits or any other matter.

5. LEASE APPROVAL

Because this. is a renewal of an existing Franchise Agreement, Franchisee and.
Company agree that Franchisee already is operating a Qdoba Mexican Grill jocation &t
the Accepted Location under an approved lease. If, during the term. of this: Agreement,
Franchisee wishes to relocate the franchised restaurant, the following terms and
conditions relating to lease approval will apply

5.1. If Franchisee intends to occupy the Restaurant premises under a lease,
Franchisee may be required to submit.the proposed lease to Company for its written
approval before signing it.

5.2, Franchisee must use its best efforts to use Company’s standard form
lease or lease addendum. At a minimum, Franchisee must present Company's
standard form lease or lease addendum to the landiord before the initiation of
néegotiations for the lease. Regardless, all leases must include the following terms and
conditions:

5.2.1. The lease must provide that the premises may be used only for
‘the operation of the Franchised Business.

5.2.2. The lease must provide that the landlord consents to Franchisee's
use of such Proprietary Marks and signage as Company may require:for the Franchised
Business.

5.2.3. The lease must provide that the landlord and. Franchisee each
agree that whenever they send the other any letter, notice, amendment or other
document pertaining to the lease or the premises, they will simultaneously send a copy
to Company..

5.24. The lease must provide that Franchisee may not. sublease or
assign all or any part of its occupancy rights, or extend the term of, or renew, the lease
without Company’s prior written consent.

5.2.5. The lease must provide that Company has the right to enter the
premises to make any modification necessary to protect Company’s Proprietary Marks
or to cure any default Under the lease or under this Agreement.
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5.2.6. The lease must provide that if Franchisee is in-default under the
lease, the landlord agrees that Company will have the right to cure the defauit or
assume the lease, and sublease the premises for all, or any part of, the term of the
lease.

5.2.7. The lease must provide that a memorandum of the lease will be
_recorded in the appropriate recorder’s office in the county in which the Restaurant is
located, and that a copy of the recording certificate will be delivered to Company.

v 5.2.8. The lease must provide that the term of the Lease, including
options, will be at:least ten (10) years.

5.2.9. If the Restaurant is to be located in a shopping center, mall or
other multi-tenant facility, the lease must provide that the landlord agrees it will: not
lease other space within such facility to any food service entity that serves Mexican. food
or which wraps or burritos comprise. more than thirty percent (30%) of the menu, or
represent more than thirty percent (30%) of the sales.

5.3. Company’'s examination and approval of a lease, or any information
communicated to Developer regaiding the lease, does not constitute a representation,
guaranty or warranty, express or implied, of the successful operatlon or profitability of
any restaurant operated at such location, nor does such examination and -approval
constitute a legal review of the terms and conditions of that lease. Such examination,
approval and information indicate only that Company believes that the premises and the
terms of the lease meet Company’s minimum ¢criteria as they existed at the time of the
evaluation.

6. CONSTRUCTION OF RESTAURANT

Because this is a renewal of an, existing Franchise Agreement, Franchisee .and
Company agree that Franchisee already is operating a Qdoba Mexican Grill location :at
the Accepted Location. If, during the term of this Agreement, Franchisee wishes to
relocate the franchised restaurant, the following terms and conditions will apply.

6.1, In the course of designirig the Restaurant, Franchisee must comply with
all of the following requirements:

6.1.1. Franchisee must employ a qualified, licensed architect and/or
engineer; subject to Company’s:approval.

|

6.1.2. Because the design of the Restaurant is crucial to the success of

the Restaurant and to a uniform: trade dress, Franchisee must strictly -adhere to all
design standards for the. Restaurant as they change from time to time. Company will
provide the Franchisee, at no additional cost, design details for the trade dress,
equipment, vehicles, signs, decor features, furnishings, and fixtures for a standard
Qdoba® restaurant. Franchisee must use all such items in the interior and: exterior
construction of the Restaurant. Franchisee may not use: any different or additional
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products in the Restaurant unless it submits those products to Company and obtains
Company’s prior written ‘approval. Company may withhold its approval if, in its
reasonable opinion; such materials fail to meet Company’s standards.

6.1.3. Franchisee must -obtain or prepare :a schematic: layout of the
Restaurant site, which is subjéct to approval by Company. Franchisee may obtain a
schematic layout at no charge from Company or, at Franchisee’s own expense, hire an
architect or other independent contractor to prepare one. - If the schematic layout is
prepared other than by Company, Franchisee: must obtain Company's written approval
of the schematic layout. If Company is to prepare the schematic layout for Franchisee,
Franchisee or Franchisee’s architect must provide Company with critical dimension
‘measurements from which the layout will be prepared. Franchisee understands and.
agrees that Franchisee bears. sole responsibility for verifying the critical dimensions.
Company has no liability for any consequences that may arise from any inaccuracy in
the dimensions provided by Franchisee or Franchisee’s architect.

6.1.4. Franchisee must provide to Company a schedule setting forth in’
detail the expected date on which Franchisee will: (a) deliver the final construction
plans for the Restaurant; (b) receive all necessary building permits; and: (¢) complete
construction of the Restaurant. o

6.1.5. Franchisee’s architect and engineer must prepare construction
plans for the site improvements based upon the schematic layout. Upon request, and at
no cost to the Franchisee, Company will loan to Franchisee either construction plans for
previously built Company-owned restaurants ‘or a complete set of :engineered
prototypical drawings (’ ‘Prototype Drawings”). Any such construction plans or Prototype
Drawings. will remain the property of Company, and must be returned by Franchisee
upon request. Before Company will loan Franchisee construction plans or Prototype
Drawmgs Company may require Franchisee's architect and engineer to sign non-
disclosure agreements.

6.1.6. Franchisee must submit the construction plans, including -all
engineering plans, to Company for written approval. Company may withhold approval
of any: construction plans in its sole discretion. Once approved by Company, such final
plans must not thereafter be changed or modified without the prior'written permission of
Company. Company's examination and approval of plans, or any information
communicated to Developer regarding the plans, does not constitute a representation,
guaranty or warranty, express or implied, of the successful construction, operation or
profitability of any restaurant. Such examination, approval and information indicate only
that Company believes that the plans: meet Company’s minimuin ¢riteria as they existed
at the time of the evaluation.

6.1.7.  Franchisee must obtain all zoning classifications and clearances.
that may be required by state or local laws, ordinances. or regulations, or that.-may be
necessary or advisable due to any restrictive covenants relating to Franchisee’s
location.
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6.2. Bef‘ore beginning any construction of the Restaurant, Franchisee must
comply with all of the following requirements:

6.24. Franchisee must employ a qualified, licensed general contractor
to construct the Restaurant and to complete all site improvements.

6.2.2. Franchisee must obtain the insurance required under Section 22
of the Franchise Agreement, and maintain that insurance: during the entire period of
construction,

. 6.2.3.  Franchisee must obtain all permits and certifications required for
the lawful construction of the Restaurant and, upon the request of Company, must
‘certify in writing that all such permits. and. certifications have been obtained, or submit
copies of such permits and certificates to. Company.

~ 6.3. At the timé construction is completed, Franchisee must comply with the
following requirements:

6.3.1. Franchisee must obtain, all customary contractors sworn
statements and partial and final waivers of lien for construction, remodeling, decorating
«and installation services.

6.3.2.  Franchisee must obtain all permits and certifications required for
the lawful operation of the Restaurant, including but not limited to, a certificate of
occupancy and health permits. Franchlsee must certify in ‘writing, upon the request of
Company, that all such permits and certifications have been obtained, or submit copies.
of such permits and certificates to Company. Franchisee understands and
acknowledges that Company will not dispatch its' pre-opening orientation program staff
to Franchisee's location until all permits necessary for the operation of the Restaurant
have been received.

6.3.3.  Franchisee must notify Company of the date of completion of
construction. Franchisee understands and acknowledges that Franchisee may not
open ft'he Restaurant for busifiess unless it receives the authorization of Company.
Franchisee further understands :and agrees that Company's authorization to open will
be conditioned upon Franchisee’s. strict compliance with the specifications of the
approved final plans and with the standards of the System.

7.  TIMING OF OPENING

Because this is a renewal of an existing Franchise Agreement, Franchisee and
Company agree that Franchisee: already-is operating a Qdoba Mexican Grill location at
the Accepted Location. If, during the term of this Agreement, Franchisee wishes: to
relocate the franchised restaurant, the following terms: and condltlons will apply.

7.1.  Franchisee must open the Restaurant;'for business within fifteen (15) days
of the date of the approval of Company described in Subsection 6.3.3.
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7.2. Franchisee must open the Restaurant in compliance with all standards
and specifications of Company within six (6) months after the execution of this
Agreement, or as otherwise specified in this Agreement.

8. TRAINING

8.1. Company must provide, and Franchisee must attend, an orientation
program at Company headquarters. It will be provided at no expense to the Franchisee,
except that all ancillary expenses, including but not limited to, salaries, wages,
transportation, meals and I6dging, will be the sole responsibility of Franchisee.

8.2. Company must provide a certified training program for up to three (3)
individuals. Unless otherwise specified in writing by Company, Franchisee must ensure
that the Designated Operating Partner (defined in Section 15.1), a General Manager
(defined in Section 15.2), and one other employee have graduated from the certified
training program. The program is approximately four (4) weeks in duration, but is
subjéct to change at Company’s discretion. Currently, all training is done in Denver
Colorado at our corporate offices. and surrounding company Gperated restaurant
locations. We resefve the right to designate another training facility in. our sole
discretion. If Franchisee is operating more than one Qdoba restaurant location, then the

.. Designated Opeérating Partner of Franchisee must also complete an additional week of

Regional Manager training. The additional week will consist of (but not be limited 'to)
training program administration ‘and multi-unit responsibilities. The initial training
program will be provided at no expense to: the Franchisee; except that all ancillary
expenses including: but not limited to, transportation, meals, lodging, wages and
insurance, will be the sole responsnblllty of Franchisee. Company may charge
reasonable fees for individuals, trammg materials and for providing training in excess of
the standard training specified in this seéction. Before opening the Restaurant,
Franchisee must ensure that the Designated Operating Partner, Franchisee’s General
Manager, and one other employee have all attended and successfully graduated from
Company's initial t“r'a'inin_g program.

8.3. Company may provide such other refresher courses, seminars and
training programs as it, in its sole discretion, deeims necessary or desirable; and charge
areasonable fee therefor. For all training courses, seminars and programs, Franchisee
or its employees. will be responsnble for any expenses incurred by them in connection
~ with any such courses, seminars and programs, including but not limited to, the costs -of
‘transportation, meals, lodging, and any'wages and insurance.

9. OTHER ASSISTANCE TO FRANCHISEE

9.1. Company will provide Franchisee such on-site: pre-opening and opening
'supervision and assistance and such continuing operational advice as; Company deems
advisable, subject to the availability of personnel.

make it available to Franchisee through the Company intranet. The manual may consist
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of more than one volume, including without limitation: Operations Manual, Trainers
Guide, Store Opening Manual and Specnf ications Manual (collectively the “Manual’)
‘more fully described in Section 23 of this Agreement.

9.3. Company will provide to Franchisee, from time to time as Company
deems advisable, advice and written materials concerning techniques of managing and
operating the Franchised Business, including new developments and improvements in
restaurant equipment, food products, packaging and preparation.

9.4. Company will seek to maintain the high: standards of quality, appearance
and service of the System, and will conduct inspections of the Restaurant, and
evaluations of the products sold and services rendéred at the Restaurant as it deems
advisable.

9.5. Company will provide Franchnsee with a template of the standardized
chart of accounts, statement of -earnings, :and balance sheet, all of which Franchisee
may use in the operation of the Franchised Business.

10. OPERATIONS AND MAINTENANCE OF RESTAURANT

10.1. Franchisee understands and agrees that -every detail of the Franchised
Business is important to Franchisee, Company, and other franchisees in the effort to
develop and maintain high operating standards, to increase the demand for the services
and products ‘sold under the System, and to protect the reputation and goodwill of
Company. To ensure that the highest degree of quality and service is maintained,
Franchisée must operate the Restaurant in strict conformity with such methods
standards and specifications as Company may from time to time prescribe in the
Manualor otherwise in writing, including the following:

10.1.1.. Franchisee must use the Restaurant premises. solely for the
operation of the Franchised Business, and must not use, or permit the use of, the
premises for any ‘other purpose -or activity at any time. Franchisee may not install any
-electronic.games, telephones, cash machines or similar devices without the prior written
consent of the Company.

10.1.2. Franchisee must obtain a liquor license to: sell certain required
alcoholic beverages at the Restaurant. Franchisee may elect to obtain a license for the
service of beer and wine in lieu of a liquor license for full service of alcoholic beverages
if such. license is available in the state where the Restaurant is located. Franchisee
must submit an :application for the license no later than thirty (30) days after execution
of the: Lease for the site by Franchisee. Franchisee is exempt from the requirements of
this: Subsection 10.1.2 if the cost of the license will éxceed six thousand dollars ($6,000)
or if Company exempts Franchisee in writing.

10.1.3. Franchisee must use such credit card, debit card, gift.card/loyalty
card, check verification, direct debit, and electronic fund transfer systems as Company
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may from time to time require. Franchisee may accept only such methods of payment
that Company authorizes: or approves.

10.1.4. Franchisee must keep the business open and in normal
operation for such hours and days ‘as Company may from time to time specify in the
Manual or as Company may otherwise specify or approve in writing.

10.1.5 Franchisee must use the Company-approved music. content/
supplier to play custom music content especially designed for Qdoba restaurants.
Franchisee may not play orsupply music through another supplier without the prior
written consent of the Company.

10.2. Franchisee may offer catering service or delivery service from the
Restaurant only with approval of Company. Such approval and the boundaries of any
delivery territory are within Company’s sole discretion.

10.3. After this Agreement has been in effect for five (5) years, Company may
require Franchisee to complete such renovation, modernization and improvement of the
Restaurant premises and fixtures, furniture and equipment as Company may
reasonably require. Such work may include, without limitation, replacement or addition
of signs, equipment, furnishings, fixtures, finishes and. décor items, both interior -and
exterior, -and redesign of the layout of the Restaurant, to reflect the then-current
standards and image of the System. The maximum amount Franchisee will be required
to spend on such mid-term refurbishment (aka “refresh ) work is. fifty thousand dollars
($50,000).

10.4 |If, during the course of this Agreement, Franchisee makes the
determination that a relocation: of this: Restaurant is in its best interest, Franchisee must
follow: the steps outlined in the Qdoba. Restaurant Corporation Relocation Policy. The
new site must be located in the same trade area and open within five days of the
closure of your existing Restaurant. It is subject to a Relocation Fee of five thousand
dollars ($5,000).

411. COMPUTER AND POINT OF SALE SYSTEMS

11.4. In the development and operation of the Restaurant, Franchisee must use
certain brands, types, makes -and models of communications and computer systems.
(including hardware and software) that Company may specify or require from time to
time. This includes but is not limited to, a computerized point-of-sale system and a
computer system for record keeping and other business functions. Company’s
development and modification of specmcatlons for such systems may require
Franchisee to purchase, lease and/or license new or modified point-of-sale systems,
" computer’ hardware and software and to obtain service and support for such systems,
hardware and software during the term of this: Agreement.

11.2. Company may transfer information from Franchisee’s computerized pomt—
of-sale and other systems via an electronic data transfer (“Polling”). Franchisee hereby
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acknowledges Company’s right to Poll at any time, at Company's sole discretion, and
Franchisee agrees to set up the systems to maintain and facilitate such Polling.

12.  INGREDIENTS, MATERIALS, SUPPLIES AND SUPPLIERS

12.1. Franchisee must offer and sell in the Restaurant all food items,
ingredients, supplies, materials and other products (hereinafter referred to collectively
as “Products”) that Company from time to time requires or authorizes, and Franchisee
may not offer or sell any other Products or services without Company's written approval.

12.2. Franchisee must purchase all Products. used or offered for sale. at the
Restaurant solely: from suppliers, distributors and other vendors. (" Suppliers') that have
been approved in writing by Company, and have not thereafter been disapproved.
From time to time or at Franchisee's request, Company will provide Franchisee with a
list of suppliers approved to supply Products.

12.3. Franchisee mustuse in the development and operation of the Restaurant
only those brands, types and models of equipment, vehicles, signs, fixtures :and
furnishings (collectively, "Equipment”) that meet Company's standards and
specifications. Franchisee may purchase approved brands, types and models of
Equipment that meet Company’s specifications only from Supphers that have been
-approved by Company in writing, and have not thereafter been disapproved. From time
to time or at Franchisee's request, Company will provide Franchisee with a list of
suppliers approved to supply: Equipment.

12.4. In an effort to ensure the uniformity of the Products sold by Franchisee to
the public and the integrity of the System, Company may monitor all Suppliers, including
alternate Suppliers. For such services, Company may require: and accept monitoring
fees, rebates. and allowances; from the Supphers The: sums, ‘when received by
Company, in no way reduce the sums owed by Franchisee to Company or to the
Suppliers. Notwithstanding the foregoing, Company may rebate to the Franchisee’s
and Company's restaurant businesses, on a pro rata basis, the fees, rebates, and
allowances received by Company in connection‘with the operation of the System less
Company'’s cost of its monitoring and specifying all Suppliers.

12.5. Company approves Suppliers based upon: their ability to meet Company’s
then-current 'standards: and specifications for Products and Equipment, the adequacy of
their quality controls, the capacity to supply Franchisee’s needs promptly and reliably,
and other factors. Franchisee must buy from Company-approved suppliers for certain:
categories. These categories include, but are not limited to, fountain beverages
proteins, produce, tortillas, sauces and salsas, logoed packaging and dry séasonings. If
Franchisee wants to purchase any Products or Equipment:in categorles not listed above
from :a Supplier who is not yet approved, Franchisee must submit to Company a written
request for such approval, or request the Supplier itself to do:so. Company may require
that its representatives be permitted to inspect the Supplier’s facilities, and that samples
from the Supplier be delivered to Company, and/or to an independent laboratory
designated by Company, for testing. Franchisee: or Supplier must pay to Company an
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inspection fee not to exceed the reasonable cost of the inspection (to include any and
all travel expenses associated with. the inspection) and the actual cost of the tests.
Company may also require that the Supplier comply with such other requirements as
Company may deem: appropriate, including payment of reasonable continuing
inspection fees and administrative costs, and signing of non-disclosure agreements.
Company reserves the right, at its option, to re-inspect the facilities and Products ‘or
Equipment of any such approved Suppller from time to time, and to revoke its approval
if the Supplier's fails to meet any of Company’s then- current criteria. Nothlng in the
foregoing should be construed to require Company to approve any particular Supplier.

12.6. Company may require Franchisee to purchase any Product or Equipment
from a single-Supplier, and may -approve a Supplier to supply only certain Products or
?Equ1pment Company may concentrate purchases with one or more Suppliers to obtain
lower prices and/or advertising support or seivices. for the benefit of the: Qdoba®
System. Company may be a Supplier for certain Products or Equipment.

12.7. Company may, in its. sole dlscretlon designate certain Products to be
produced and/or prepared at the restaurant. Company may, at any time, modify the list
of these items.

12.8. Franchisee must pay all Suppliers.(and all other providers of services or
products) according to agreed-upon terms of payment, so :as not to impair the reputation
of:Company; other franchisees or otherwise impair the Marks.

12.9. Al advertlsmg and promotional materials, signs, decorations, paper goods
(including disposable food containers, napkins, menus and all forms and stationery
used in the Franchised Business), and other items that may be designated by Company
to bear the Proprietary Marks, must be used in the form, color, location and manner
prescnbed by Company. All such items must be submitted to Company for approval,
and must meet Company’s specifi catlons regarding design, materials and manufacture.

12.10. Company may offer Franchisee the opportunity to participate in the
testing and development of néw menu items that may be developed or conceived by
Company. If Franchisee agrees to participate in such testing and development,
Franchisee understands and agrees that Franchisee may be required to purchase new
Products and/or Equipment.

13. ADVERTISING

The parties recognize the value of advertising and standardized advertising
programs to the goodwill and public image of the System. Accordingly, the parties
agree as follows:

13.1. LOCAL ADVERTISING AND PROMOTION

- 13.1.1. Franchisee must annually spend not less than, two percent (2%)

of its Gross Sales on local advertising and promotion.
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13.1.2. All local advertising and promotion by Franchisee in any medium
must be conducted in a dignified manner, and must conform to the :standards and
requirements of ‘Company as set forth in the Manual or .elsewhere in writing.
Franchisee must not use any advertising and promotional plans: and materials. that have
not been prepared, or previously approved in writing, by Company within the previous
twelve (12) months. If Franchisee wants to use any other plans or materials,
Franchisee must submit such plans and materials to Company and obtain written
confirmation that the Company has received them. Company ‘must approve or
disapprove such plans and materials within fifteen (15) days' after Company- receives
them. If the plans or materials are not disapproved within fifteen (15) days, they are
deemed -approved. Franchisee must not use plans or materials unless and until
Company approves them, and Franchisee must promptly discontinue use of any
advertising or promotional plans or materials' upon notice from Company. Any and all
costs ‘associated with discontinuing, the use of such plans and materials. will be borne -
exclusively by Franchisee.

13.1.3. Franchisee must participate in the Qdoba Rewards loyalty
program, which' provides our customers. and guests with certain rewards including free
food. Qdoba Rewards is an important differentiator between Company and its
competitors, and Franchisee must agree to promote, supply, and honor Rewards Cards
and redemptions. Additionally, Company may from time to time develop .and create:

advertising and sales promotion programs designed to promote and enhance the
collective success of all Restaurants operating under the System Franchisee. shall
pamcnpate in all such advertising and salés promotion programs in accordance with the
terms and conditions established by Company for each program.

13.2. NATIONAL MARKETING AND PROMOTION

13.2.1. Franchisee must make :a weekly contribution to the Qdoba
National Marketing Fund. (“National Fund”). Company will determine the amount of the
required :contribution, which will not exceed two percent (2%). of Franchisee's weekly
Gross Sales from the Franchised Business. Company must make a weekly contribution
to the National Marketing Fund for each of its company-owned restaurants; and the rate
of contribution must be the same as the rate: of contribution of the majority of the
Restaurants in the System.

~ 13.2.2. Franchisee’s contribution to the National Fund will be made by
direct debit from Franchisee’s bank account, in the same manner as referenced in
Section 3.3 of this Agreement.

13.2.3. All sums paid into the National Fund must be maintained in an
account separate from the other monies of Company, and must not be used to defray
any of Company's expenses, except such reasonable salaries, expenses, administrative
costs and overhead, if any, as Company may incur in activities reasonably related to the
administration or difection of the National Fund, and the execution of marketing,
promotional and advertising programs for franchisees and the System. The National
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Fund and its earnings will not otherwise inure to the exclusive benefit of Company.
Company must maintain separate b’ookkeepihg accounts for the National Fund.

13.2.4. The National Fund, including all contributions thereto and any
eamings. thereon, must be used exclusively to maintain and administer the National
Fund, and direct and prepare advertising and/or promotions to build the brand including,
among other thmgs preparing and conducting television, radio, internet, magazine, and
newspaper advemsmg ‘campaigns; purchasing: radio, television, internet, magazine,
newspaper and other media for the distribution of advertnsmg campaigns; advertising
through. direct mail and outdoor billboards; preparing and‘conducting research which
may include awareness and usage surveys, focus groups marketing surveys and
consumer feedback surveys; preparing and producmg internal marketing materials;
marketlng salaries; preparing and executing e-mail .and internet-based marketing
programs, employlng advertising agencies and other professmnal consultants; public
relations ‘activities; and providing promotional brochures and other marketing materials
to the Restaurants operated under the System.

13.2.5. it is anticipated that all contributions to the National Fund will be
used during the fiscal year within which the contributions are received. If, 'however,
excess funds. remain in the National Fund at the end of such fiscal year, all expenditures
in the following fiscal year(s) must be made: first out of excess funds from previous
years, next out of funds in the current year, and finally from contributions.

13.2.6. A statement of Sources and Uses of the National Fund will be
prepared annually by the Company, and will be made available to Franchisee for
inspection, upon request.

13.2.7. Company will oversee all marketing, advertising and promotional.
programs paid for through the National Fund, and has. sole discretion to approve or
disapprove ‘the creative concepts, materials and media used in such programs, and the
placement and allocation of such programs. Franchisee acknowledges and agrees that
the National Fund is intended to increase general public recognition, acceptance and
use of the Proprietary Marks for the benefit of the System, and that in: administering the
National Fund, Company is under no obhgatlon to make expenditures for Franchisee
that are .equivalent or proportionate to its: contribution, or to ensure that: any particular
franchisee benefits directly or pro rata from the advertising or promotion conducted

under the National Fund.

13.2.8. Although the National Fund is intended to be of perpetual
duration, Company maintains the right to terminate the National Fund at its sole
discretion. The National Fund will not be terminated, however, until all monies in the
National Fund have:been expended for advertising or promotlonal purposes or refunded
to Franchisees pro rata.

13.3. ADVERTISING COOPERATIVE
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13.3.1. Franchisee acknowledges and agrees that Company has the
right; in its discretion, to desngnate any -geographical area for purposes of establishing
an advertising cooperative covering the Franchisee’s Protected Territory. If such a
cooperative has been established at the time Franchisee commences operations. under
this Agreement, Franchisee must immediately become a member of suéh cooperative.
if such a cooperative is established at any later time during the term of this Agreement,
Franchisee must become a member of such cooperative no later than thirty (30) days
after the date on which Franchisee is notified that the cooperative has commenced
operation. In no event will Franchisee be required to be-a member of more than one
cooperative as to a particular Restaurant. The following provisions will-apply to each
cooperative:

13.3.2. Each cooperative will be organized and governed in a form and
manner approved in advance by Company in writing, and will commence operatlon ona
date chosen by Company.

13.3.3. Each cooperative will be organized for the exclusive purposes of
administering regional advertising programs and developing standardized promotional
materials for use by the members in local advertising.

13.3.4. No advertising or promotional plans or materials may be used by
acooperative or furnished to its. members without the prior approval of Company: All
such plans and materials must be submitted to Company in accordance with the
procedure set forth in Subsection 13.1.2. of this Agreement.

13.3.5. Each cooperative may require its members to make contributions.
to the cooperative in such amounts as are determined by the cooperative; however, -
Franchisee will not be required to make a contribution to- any cooperative of more than
two percent (2%) of the Gross Sales of the Restaurant(s) in the cooperative's
geographlc territory. Any contribution to such cooperative will be credited against
Franchisee’s spending obligation on local advertising; however, Franchisee must in any
case spend not less than two percent (2%) on local advettising, elther through a
cooperative or on its .own), as required in: Section 13.1.1 hereof.

13.3.6. Franchisee understands and acknowledges that after becoming
a member of a cooperative, it will be subject to the: cooperative’s by-laws. Franchisee:
further acknowledges and agrees that Company bears no responsibility for the
Cooperative's actions.

13.4. OPENING ADVERTISING PROGRAM

:Company agree that Franchlsee already is operatlng a Qdoba Mexncan Gnll locatlon at
the Accepted ‘Location. If, during the term of this Agreement, Franchisee wishes to
relocate the franchised restaurant, the following terms.and conditions will apply for the
relocated restaurant.
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Franchisee must conduct an opening advertising program for the
Restaurant, which will begin no later than thirty (30) days after the opening of the
Restaurant. The actual dates of the advertising program will be: determined by
Franchisee after consultation with Company. Franchisee agrees to spend. not less than
five thousand dollars. ($5,000) for the opening advertising program. The opening
advertising program must conform to- Company s requirements, and must use the media
and advertlsmg formats designated by Company Franchisee must submit, vendor
invoices for opening advertising expenses to Company ‘within sixty (60) days of the-
- commencement of the advertising program to evidence compliance with this Section 13.
Franchisee’s failure to conduct its opening advertising program as required in this.
Agreement will be a default under this Agreement, entitling Company to the femedies
set forth.in Section 29 of this Agreement. In addition to such remedies, ‘Company may
deduct from Franchisee by direct debit, and contribute to the National Fund any amount
not spent by franchisee during the opening advertising program, up to: the limit of five
‘thousand dollars ($5,000). -

14. ACCOUNTING AND RECORDS SYSTEMS

14.1. Franchisee may be required to use a bookkeeping, accounting and record
keeping system conforming to the Company’s requirements, including a general ledger
system that uses a chart of accounts prescribed by Company from time to time.
Franchisee's books, records and accounts must be complete and -accurate, and
maintained in accordance with the generally accepted accounting principles in use in
the United States. Franchisee must retain these documents for at least three (3) years.
from the date of their preparation.

14.2. With respect to the operation and financial: condition. of the Restaurant,
Franchisee must report its resuits. to:Company in a manner consistent -with Company's
fiscal year which consists of thirteen (13) four-week. accounting periods beginning on.a
Monday and ending on a Sunday (a “Penod") or in a manner consistent with
Franchisee's. fiscal year. Franchisee must advise Company of the beginning and
ending dates.of the chosen fiscal year before the beginning of that fiscal year.

| 14.3. Franchisee must prepare financial reporting materials in the: form required
by Company, and submit those:materials to Company; as follows:

14.3.14. Each Monday, no later than 10:00 a.m., Central Time, by
electronic data transfer, computerized polling, or such other method as Company
specifies, Franchisee must submit a report of the net sales, manager comps,
promotions, and check counts of the preceding week, broken down by day, and any
other information Company may require. Franchisee must allow Company to remotely
access its computerized accountlng systems, in Company'’s réasonable discretion, for
such reporting purposes.. .

14.3.2. Upon Company’s request, Franchisee must submit its state
sales tax returns to Company, and must do 'so by fax, mail or such other means as
Company specifies.
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14.3.3.  Within thirty (30) days after the end of each Period, Franchisee
must submit by fax, mail or such other means as Company specifies, an unaudited
profit and loss statement showing the then-current Period and the year-to-date business
results of the franchise. :

14.3.4.  Within thirty (30) days after the end of each quarter of the fiscal
year, Franchisee must submit by fax, mail or such other means as Company specifies,
a quarterly balance sheet (which may be unaudited). Each such submission must be
ssigned by Franchisee or by Franchisee’s treasurer or chief financial officer attesting that
it is true and correct.

14.3.5. Within thirty (30) days after the end of each quarter of each
fiscal year, Franchisee must submit by fax, mail or such other means as Company
specifies, reports of any income and expense items of the Restaurant. Company may
use those reports to provide income and expense information to prospective or existing
franchisees. Company agrees that: it will not provide prospective: or existing franchisees
with: any specific financial results of any individual restadrant.

14.3.6. Within ninety (90) days after the end of each fiscal year,
Franchisee must submit by fax, mail or such other means as Company specufles a
financial statement including a profit and loss statement, balance sheet and statement
of cash flow showing the results of operations of the Franchised Business during said
fiscal year, prepared by a certified public accountant satisfactory to Company.

14.3.7. Franchisee must also submit to Company, for review. or
auditing, such other forms, reports, records, information and data as Company may
reasonably require, in the form and at the times and places as Company may
reasonably require. All such materials must be- prepared at Franchisee’s own expense,
-in-the format prescribed by Company and transmitted in the form prescribed by
Company: At Company’s discretion, Company may also obtain. such information
through polling.

14.4. Company or its designated agents may at any time enter and inspect
Franchisee’s place of business and examine and -copy, at Company's expense, the
books, records and tax returns of Franchisee. Company may also, at any'time, have an
7|ndependent audit made of the books of Franchisee. If an’inspection or audit reveals
that any payments have been understated in any report to Company, then Franchisee
must pay to Company upon demand the amount understated, in addition to: interest
from.the: date such amount was due until paid, at the rate of elghteen percent (18%) per
annum, or the maximum rate permitted. by law, whichever is léss. If an inspection or
audit discloses an understatement in any report of two percent (2%) or more of
Franchisee's Gross Sales for the audited period, Franchisee must, in addition,
reimburse Company for any and all costs arid expenses connected with the inspection
and audit, including, without limitation, travel, lodging and wage expenses, and
reasonable accounting and legal costs. The foregoing remedies :are in addition to any
other remedies Company may have. :

Qdoba FDD 1.4.12, 20
Site: #2108 (Renewal #1)
3712 Forbes Avenue
Pittsburg; PA- 15213.



15. PERSONNEL OF THE FRANCHISED RESTAURANT

- 15.1. Subject to Company’s prior written approval, Franchisee must choose one
individual as the Designated Operating Partner to oversee the operation of the
Restaurant (and any other Qdoba restaurants franchised by Franchisee). If Franchisee
is operating more than oneQdoba restaurant, then the Designated ‘Operating Partner
must have at least three (3) years. of multi- unit experience in the operation of a casual-
dining, fast-food, family-dining or cafeteria-style: restaurant. ~ Franchisee hereby
authorizes Company to communicate with and give notice to Franchisee through the
Designated Operating Partner.

15.2. Franchisee must employ at all times a full-time General Manager who
must have at least one (1) yéar of experience as a General Manager- in the restaurant
industry. That individual must. make. operating the Restaurant his/her sole. employment,
and dedicate his/her full efforts toward running the Restaurant.

15.3. The Designated Operating Partner and General Manager must attend
Company’s certified training program, as specified in Section 8, above.

15.4. The Designated Operating Partner, Franchisee’s General Manager and
other employees, must attend such refresher courses, seminars :and other training
programs as Company may reasonably require from time to time. Company, in its sole
discretion, ‘may determine that additional personnel may be. required to attend :and
successfully complete its. certified training program or other trammg programs. For all
training courses, seminars and programs, ancillary expenses, including but not limited
to transportation, meals, lodging, wages and insurance will be the sole responsibility of
Franchisee.

15.5. Franchisee must employ at all times a competent, conscientious, trained
staff. Franchisee must take all necessary steps to ensure that all of its employees
preserve good customer relations and comply with: any dress: code Company
prescribes. '

16. COMPLIANCE WITH LAWS AND HEALTH STANDARDS

16.1. Franchisee must meet and maintain the highest health standards and
ratings applicable to the operation of the Restaurant. Franchisee must furnish- to
Company a copy of any inspection report, warning, citation, certificate or rating
applicable to the health or safety standards.in the operation of the Restaurant, within
five (5) days after receipt thereof.

16.2. Franchisee must maintain the Restaurant in a high degree of sanitation,
repair and condition. Franchisee must make such additions, alterations, repairs and
replacements at the Restaurant that Company deems necessary for that: purpose. All
such ‘work must be completed within a reasonable time, as specified by Company.
Such work may include, without limitation, periodic repainting, replacement of
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furnishings, equipment décor, and obsolete signs, and repair 'of_‘eny damages to tables,
countertops, floors, columns or other furnishings or fixtures visible to'the customer.

16.3. Franchisee must at all times, at its own expense, conform to-and comply
with all federal, state and local laws, ordinances and regulations and credit:card industry
standards. now in force or that are hereafter enacted affecting the operation of the
Franchised Businéss, including but not limited to the: Americans with Disability Act and
any similar state law.

17. INSPECTIONS OF THE RESTAURANT

17.1. Franchisee must permit Company or its agents, at any reasonable time, to
remove samples of food or non-food items from Franchisee's inventory, or from the
Restaurant, without payment therefor, in amounts reasonably necessary for testing by
Company or an mdependent laboratory to determine whether said samples meet
Company s then-current standards and specifications. In addition to any other remedies
it may have under this Agreement, Company may require Franchisee to bear the cost of
such testing if the supplier of the item has not previously been approved by Company or
if the sample fails to. conform with Company’s standards. or specifications.

17.2. Franchisee must allow Company- and its agents to enter upon the
Restaurant premises at any time. for the purpose of conducting inspections and audits.
Franchisee must cooperate with Companys representatives. in such inspections and
-audits. by rendenng such assistance as they may reasonably request. Upon notice
from Company or its agents, and without limiting Company's other rights under this.
Agreement Franchisee must take such steps as necessary to immediately correct any
deficiencies detected during any such inspection. If Franchisee fails to correct such
deficiencies within: a reéasonable time, as determined by Company, Company may
correct such deficiencies. Franchisee must reimburse Company for its reasonable
expenses for doing so, payable by Franchisee immediately upon demand.

17.3. Franchisee must comply with all other requirements set forth in this
Agreement. Additionally, Franchisee acknowledges and agrees that it must adhere to
all mandatory specifications, standards and operating and inspection procedures
prescribed from time to time by Company in the Manuals or otherwise communicated to
Franchisee in writing. Franchisee’s failure to. adhere to such mandatory specifications,
standards, operating procedures. and ‘inspection pracedures, or to pass Company’s
quality control inspections, constitutes grounds for termination of this Agreement.

18. GUARANTEES

18.1. If Franchisee is not an individual, Franchisee must have each: of its
Principal Owners, as hereinafter defined; sign and deliver to Company concurrently with
this Agreement a guaranty of Franchisee’s obligations under this Agreement. Spouses
of Principal Owners may also be required to sign the. Guaranty. The guaranty must be
in the form of Guaranty and Assumption of Franchise Owner's Obligations (* ‘Guaranty”)
attached hereto as. Exhibit C.
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18.2. The term “Principal Owner” means each person or entity that: (a) has an
indirect or direct €equity interest of five percent (5%) or more in Franchisee or the
franchise; or (b) has any direct or indirect equity interest in Franchisee or the franchise
and is also a developer or franchise owner of a Qdoba® restaurant other than the.
Restaurant operated by the Franchlsee A Pnnmpal Owner wm remaln obllgated under
IS the result of the transfer of aII that person's or entltys mterest in Franchisee or the
franchise, in compliance with this Agreement.

18.3. If any person or entity becomes a Principal Owner after this Agreement is
signed, Franchiseé must promptly have the new Principal Owner, and his/her spouse, if
Company requires, sign a Guaranty, and must deliver it to Company.

19. . SECURITY INTEREST

19.1. To secure prompt and complete payment of the “Obligations,” as
hereinafter defined, Franchisee hereby grants to Company a security interest in and to
all Franchisee's assets. of any 'kind or nature used or useful in connection with the
ownership and' operation of the: Franchised Business, including without limitation, the
following (“the Collateral”): '

19.1.1. all equipment, furnishings, fixtures, merchandise, inventory,
goods and other tangible personal property;

19.1.2. all aéc’o,unts, ‘accounts receivable, other receivables, contract
rights, leases, software, chattel paper, and general intangibles;

419.1.3. all instruments, documents of title, policies and certificates of
insurance, securities, bank deposits, bank.accounts, and cash;

19.1.4. all books, records, and documents relating to any Collaterai;

19.1.5. all permits, licenses, and franchises for the: operation and
ownership. of the Franchised Business; and all rights incident or appurtenant to such
licenses, authorizations and permits; and

19.1.6. all accession, additions, and improvements to, and all
replacements, substitutions, and parts for, and all proceeds and products of the
Collateral, including proceeds of insurance.

19.2. The Obligations include all amounts owed by Franchisee to Company
from time: to time under this Agreement or any other agreement between Company and
Franchisee, all interest payable under this Agreement, all costs and expenses.incurred
by Company in order to enforce this Agreement, and the security interest granted herein
and to collect the amount due hereunder, and any advances made by Company to
Franchisee:
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19.3. Franchisee must, at its sole expense, sign and deliver to Company such
additional documents, instruments and agreements as reasonably required by
‘Company to create, maintain, perfect, or -assure the priority of the security interest
granted by this Agreement. Company is hereby appointed as Franchisee's agent and
attorney-in-fact, which appointment is.coupled with an interest and will be.irrevocable so
long as any of the Obllgatlons remain cutstanding, to signand deliver such documents,
-endorsements .and instruments, and to take all such: other action (to the maximum
extent permitted by law) in the name of and on behalf of Franchisee as Company may
deem necessary or advisable to. create, maintain, perfect, assure the priority of, or
foreclose, its security interest in and lien of the Collateral.

19.4. Upon request, Company will sign and deliver to Franchisee its standard
Consent and :Subordination Agreement, to subordinate its security interest in the
Collateral (other than the Franchise) to an institutional lender that is lending funds to
Franchisee or its Affiliate for purposes relating to the acquisition or improvement of the
Franchised Business.

20. OWNERSHIP AND USE OF MARKS

20.1. Franchisee understands and acknowledges that Company owns the
Proprietary Marks, that Franchisee has no interest whatsoever in or to the Proprietary:
Maiks, and that Franchisee’s right to use the Proprietary Marks is derived solely from
this Agreement, and is limited by the terms of this Agreement and all applicable
specifi ications, standards and operating procedures prescribed by Company from time:
to time. Any unauthorized use of the Proprietary Marks by Franchisee will constitute an
infringement of the rights of Company in and to the Proprietary Marks.

20.2.. Franchisee agrees that any goodwill established by Franchisee's use of
the Propnetary Marks or System will inure to the exclusive benefit of Company, and
Franchisee acknowledges that this Agreement does not confer upon Franchisee any
goodwill or intérests in the Proprietary Marks or System:.

20.3. Franchisee must not, during the term of this Agreement or after its
termination: or expiration, contest the validity .or ownership of any of the Proprietary
Marks or assist any other person in contesting the: validity or ownership of any of the
Proprietary Marks.

apply to any addrtronal trademarks service marks, logo forms and commercral symbols
that Company hereafter authorizes Franchisee to use in connection with the Franchised
Business.

20.5. Franchisee agrees to use the Proprietary Marks as. the sole identification
of the Restaurant; however, Franchisee must identify himself as the independent owner
at the Restaurant in the manner prescnbed”by Company. Franchisee agrees to display
the Proprietary Marks prominently and in the manner prescribed by Company on signs,
menus and forms. Further, Franchisee agrees to give such notices of trademark and
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service ‘mark registrations and copynghts as. Company specifies, and to. obtain such
fictitious or assumed name registrations as may be required under applicable: law.

20.6. Franchisee may not use any Proprietary Mark as part of any corporate or
trade name or with any prefix, suffix or other modifying words, terms, designs or
symbols, or in any modified form. Franchisee may not use any Proprietary Marks in
connection with any business or activity other than the Franchised Business or in any
manner not explicitly authorized in writing by Company. Franchisee may not establish a
website or domain name that in any way uses or incorporates a Proprietary Mark, or
links: to Company’s ‘website, without the prior written consent of Company.

20.7. Failure to strictly comply with. any and all provisions regarding use: of the
Marks in this Sectlon 20 will be a breach of this Agreement and. will be grounds for
termination of this Agreement without the opportunity to cure, as more fully set forth in
Section 29. . ‘

20.8. if Company determines, in its sole discretion, that it is advisable for
Company and/or Franchisee to modify or discontinue use of any Proprietary’ Mark; ‘or
use one or more additional or substitute trademarks or service marks, Franchisee
agrees to comply with Company directives regarding the use of such Marks within a
- reasonable time as established by Company. The sole liability and obligation of
Company in any such event will be to reimburse Franchisee for the out-of-pocket costs
of complying with this obligation.

20.9. Franchisee must immediately notify Company. in wiiting if Franchisee
becomes aware of any apparent infringément or imitation of any Mark, any challenge to
Franchisee’s use of any Mark, any claim by any person: of any rights in any Mark; or
existence of any similar trade name, trademark or service mark. Franchisee may not
communicate with any person, other than Company and its counsel, in connection with
any infringement, challenge or claim, except as otherwise required by law. Company
has the exclusive right to control any litigation, U.S. Patent and Trademark Office.
proceeding or other legal or administrative proceedmg relating to any Proprietary Mark,
and sole discretion to take such action as it deems appropriate. Franchisee agrees to
'sign-any and all instruments and documeénts, render such assistance and do such acts
and things as Company deems necessary or advisable to protect and maintain the
interests' of Company' in :any such litigation or proceeding, or to otherwise protect and
mamtaln the interests of. Company in the Marks.

20.10. Company agrees to ‘indemnify Franchisee against, and to reimburse
Franchisee for, all damages. for which he is held liable in any proceeding in which
Franchisee’'s use of any Proprietary Mark pursuant to and in compliance with this
Agreement is held to constitute trademark infringement, unfair competition or dilution,
and for all costs reasonabiy incurred by’ Franchisee in the defense: of any such claim
brought against it or in-any such proceeding in which it is named as: a party, provided
that F ranchlsee has tlmely notlfled Company of such claim or proceedmg, has otherwnse
such to Company If Company defends such claim, Company wnll have no oblngatlon to
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indemnify or reimburse Franchisee with respect to any fees or disbursements of any
attorney retained by Franchisee.

20.11. All promotional materials, -advertising materials, discoveries, inventions,
ideas, business methods or improveménts (whether or not patentable or capable of -
being copyrighted) relating to or arising from the operation of a Qdoba® Restaurant,
whether created by Franchisee, Franchisee's owners (if Franchisee is not an individual)
or their agents and independent contractors, must be promptly: disclosed by Franchisee
to Company; and will be Company’s sole and exclusive property and, if applicable, will
be deemed to be works made-for-hire for Company. Franchisee and its owners (if
applicable) will sign, and cause their agents and independent contractors to. sign,
whatever assignment or other documents Company requests to evidence Company'’s
ownershlp and to assist Company in obtaining copyright registrations or patent rights.
Franchisee and its owners (if applicable) will use such items solely in connection with
activities permitted under this. Agreement, and will not use any substantially similar
material for:any purpose: during or after the term of this Agreement.

21. CASUALTY LOSSES

21.1. . If the Restaurant premises are damaged or destroyed by fire or other
casualty, -or if Franchisee is required by any governmental authority to repair or
reconstruct. the premises, Franchisee must repair or reconstruct the premises in
accordance: with Company's then-current design standards, notwithstanding Subsection
10.3 of this Agreement. Such repair or reconstruction must be completed within a

* reasonable time: in light of the circumstances. If the repairs or reconstruction cannot be
completed within. ninety (90) days .after the casualty loss, then Franchisee will have
thirty (30) days after such event in ‘which to apply for Company's approval to relocate
the Restaurant or for additional time to reconstruct the premises. Such approval will
not be unreasonably withheld, but may be conditioned upon the payment of :an agreed-
upon minimum royalty while the restaurant is not in operation.

22. INSURANCE

During the term of this Agreement, Franchisee must obtain and maintain in full
force and effect, at his own expense, such insurance coverages-as may be required of
Franchisees by Company. ‘Such requirements will be specified in the Manuals, or may
be specified in any lease agreement between Company and Franchisée or otherwise
provnded to Franchisee in writing by Company. Before the opening of the Restaurant
and thereafter, throughout the term of this Agreement Franchisee must furnish to
Company evidence satisfactory to Company that:such insurance coverages are in effect
in the form of Certificates of Insurance, any insurance policy endorsements and a copy
of the Franchisee's insurance policy(ies). Renewal Certificates of Insurance must be
delivered to. Company thirty (30) days before the expiration date -of all policies. All
deductible amounts on all insurance pollmes required under this Agreement must be
disclosed in writing: to, and approved. by, Company and noted on the applicable
Cenrtificate of Insurance. The insurance requirements, including but not limited to:
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coverages. and policy limits, may be increased or modified. from time to time by‘
Company at its sole discrétion. Requirements .as of the date hereof are:

221. Commercial General Liability insurance, including Products Liability
coverage, and Broad Form Contractual Liability coverage including liquor fliability
coverage (if applicable), written on a "per occurrence” policy form in an amount of not
less than two million dollars ($2,000,000) combined single: limit per occurrence and,
aggregate. Such insurance ‘must insure: the contractual liability of Franchisee under the
indemnification provisions of this Agreement.

22.2. Business automobile liability insurance, including owned, leased,
non-owned and hired automobile coverage with a limit. of not less than one million
dollars ($1,000 000) peraccident.

22.3. Workers' Compensation insurance as required by law and Employer's
Liability insurance with a limit of not less than one million dollars ($1,000,000).

22.4. "All Risk” property insurance covering: (a) the building, furniture, fixtures;
equipment, inventory and other tangible property’ of the Franchised Restaurant;
including plate glass coverage on a full one hundred percent (100%) reparr or
one (1) year of actual Ioss _sustalned) mcludlng Extra Expense insurance; so as to. ,re-
establish normal business operations; :and (c) loss of rents insurance covering a
minimum of twelve (12) months' fixed minimum rent.

22.5. All insurance policies required of the Franchisee under this Agreement:
(a) must be primary and non-contributory; (b) must be issued by an insurance
company(ies) with a rating of not less than “A-VIlI” in the current Best Insurance Rating
Guide or approved by Company; (c) must name Company and its Affiliates as
"additional insureds,” :and must contain an "Additional Insured-Designated Person or
Organization" endorsement (or its ‘equivalent), except workers' compensation insurance:
only, without any qualifying. language; (d) must provide that the insurance cannot be
canceled, materially changed, or non-renewed, except upon thirty (30) days' advance
written notice to Company; and (e) must contain a waiver of subrogation rights of the
insurer(s) against Company, which waiver will be effective regardless of whether any
loss is caused by the act, omission or negligence of Company, and must contain a
"waiver of transfer nghts of recovery against others" endorsement (or its equivalent).
developer changes insurance carners for any of the: required coverages, it must submrt

23. CONFlDENTIAL.OPERATlNG MANUAL

23.4. In order to protect the reputatlon and goodwill of ‘Company, and to
‘maintain high standards of operation under Company's. Proprietary Marks, Franchisee
must conduct its business in accordance ‘with the Manual (as defined. in Section 9.2
hereof), one copy of which Franchisee will receive on loan from Company for the term
of this Agreement.
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23.2. Franchisee must at all times treat the Manual, any other manuals created
for, .or approved for use in, the development or operation of the Franchised Business;
and the information contained therein, as secret and confidential, and must use all
reasonable efforts to maintain such information as sécret and confidential, as specified
in Section 24 below, including but not limited to kéeping the Manual in a secure place
on the Restaurant premises (once constructed) at all times.

23.3. The Manual will at all times remain the sole property of Company.

23.4. Franchisee understands and acknowledges that Company may;, in its sole
discretion, modify or replace the Manual or its .contents. Franchisee agrees to conduct
its business in accordance with all terms of Company's thén-current Manual..
Franchisee must at all times ensire that the Manual is kept current and up to date. If
there is any dispute as to the contents -of the Manual, the terms of the master copy of
the Manual malntalned by Company at Company's home office will be controlling.

24. CONFIDENTIAL INFORMATION

24.1. Franchisee understands and acknowledges that Company has invested,
and continues. to invest, considerable sums of money in developing the System.
Because -of the competitive nature of the restaurant business, and to protect the
legitimate interest of Company and other franchisees, it is necessary to protect certain
information about the System as confidential.

24.2. For purposes of this provision, “Confidential Information” includes product
recipes and tests, lngredlents uséd in Company's products, product preparation
procedures, customer service measures and techniques, franchise support procedures,
supplier relationship: and distribution system information, new ‘product development
information, the Manual, growth plans. or strategies, real estate development plans or
'strategles restaurant deSIgn pIans proposed restaurant sites, equipment, computer
systems, business and development plans and strategies, training programs, consumer
research results, marketing and advertising strategies and materials, and all other
~ information designated by Company as confldentlal

24.3. Confidential Information does not include: (a) information, concepts,
methods, procedures or techniques that are, or become, generally known.in the quick-
service and quick-casual restaurant industries in the United States, other than through
disclosure .by Franchisee whether. deliberate or inadvertent, (b) the disclosure of
Confidential ‘Information in judicial or administrative proceedings to the extent. that
Franchisee is legally compelied to disclose such information, provided that Franchisee
has afforded Company with the opportunity to obtain an appropriate protective order or
other assurance that the. information will be treated as confidential; or (c) information .
that Franchisee can demonstrate came ‘o its attention prior to disclosure thereof by
Company.

24.4. Franchisee will be provided with Confidential Information in connection
with its development and/or operation of the: Franchised Business. Franchisee agrees
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that both during the term of this Agreement and thereafter, Franchisee: (a) will use the
Confidential Information only in the operation .of the Franchised Business, and not in
connection with any other business: (b) will not make .copies of, dupllcate record, or
otherwise: reproduce any Confidential Information without the express written consent of
Company (c) will not communicate, divulge or disclose the Confidential Information to
any person. or entity who does not need: access to it to operate the Franchised
Business; and (d) will not use the Confidential Information, or allow it to be used; for the
benefit of any third party.

24.5. Franchisee acknowledges and agrees that all Confidential Information s,
and will remain, the sole and exclusive proprietary property of Company.

24.6. Company requires that all shareholders, partners and other investors in
Franchisee or the Franchised Business who may have access to such Confidential
Information sign the Confidentiality and Non-Competition Agreement attached as Exhibit
E. ' '

'24.7. Company requires Franchisee to obtain from all management personnel
and all independent contractors who may have access to Confidential Information, as a
condition of their employment, covenants that they will maintain, the confidentiality of all
Confidential Information that they receive in connection with their employment by
Franchisee. Such covenants ‘will be in a form satisfactory to Company, including,
without: limitation, specific identification of Companiy as .a third-party benefi iciary. of such
covenants with the independent right to ‘enforce them. Franchisee may be required to
provide Company with copies of all such covenants.

24.8. Franchisee understands and acknOWIedgessthatany failure to. comply: with
the requirements. of this Section 24 will result in substantial injury and damage to
Company for which there is no adequate remedy at law. For these reasons, if
Franchisee violates or threatens to violate any term of this provision, the Company will
be entitled to, in addition to any other remedies-and damages available, injunctive or
other equntable relief, to restrain the violation of this provision by Franchise and its
:agents or employees . Franchisee agrees to pay all court costs and :reasonable
attorneys’ fees incurred by Company in obtaining specific performance of, or an
injunction against violation of, the requirements of this Section 24, in addition to any
other claims to which Company may be entitled.

25. TRANSFER OF INTEREST
25.1. TRANSFER BY COMPANY

Company may transfer or assign this Agreement and all or.any part of its rights
or obligations herein to.any person. or legally formed entity. Any such assignment will
inure to the benefit of any assignee or other legal successor to the interest of Company.

25.2. TRANSFER BY FRANCHISEE"
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25.21. Franchisee understands and :acknowledges that the rights and
duties set forth in this Agreement are personal to Franchisee (or if Franchisee is @
legally formed entity, Franchiseé’s shareholders, partners or members), and that
Company has granted this franchise in reliance upon Franchisee’s business skill,
financial capacity and personal character. Accordingly, neither Franchisee nor any
‘individual or entity that directly or indirectly owns any interest in Franchisee, this
Agreement or the Franchised Business may sell, assign, transfer, convey, give away,
pledge, mortgage or- otherwise encumber (hereinafter "Transfer") any direct or indirect
interest. in Franchisee, this Agreement or the Franchised Business, or pemmit such a
Transfer, without the prior written .consent of Company. Any purported Transfer, by
operation of law or otherwise, not having the written consent of Company required by
this. Section 25 will be null and void, and will constitute a material breach of this
Agreement. Furthermore, Franchisee may not retain or otherwise contract with any
entity that is not a party to this Agreement to provide management or administrative
services for the Restaurant unless such entity is either an employee of Franchisee or
has been approved in writing by Company. Company may condition such approval on
the receipt of a non-disclosure covenant from the third party.

25.2.2. Company may not unreasonably withhold its consent to a
“Transfer of any interest in Franchisee, this Agreement or iin the Franchised Business;
however, Company may require any or all of the following as conditions of its .approval:

25.2.2.1. All of the accrued monetary obligations and all other
outstanding obligations of Franchisee, its Prmcnpal Owners and Affiliates to Company
and its Affiliates must have been satisfied.

| 25.2.2.2. Franchisee, it's Principal Owners and Affiliates must not
be in default of any provision of this Agreement, or any other agreement with Company
orits Affiliates.

25.2.2.3. At the time of Transfer, Franchisee and each Principal
Owner must sign a general release, in a form satlsfactory ‘to Company. and its Affiliates,
releasing any and all claims.against Company and its Affiliates, including their officers,
directors, shareholders and employees, in their corporate and individual capacmes
including, without limitation, claims arising under federal, state and local laws, rules and
ordinances, and unknown claims,

25.2.2.4. The transferee must ‘enter into a written: assumption
agreement in a form satisfactory to Company, assuming and agreeing to discharge all
of Franchisee's obllgatl'ons under this Agreement. and such ancillary agreements as
Company may require. Alternately, and at Company’s option, the transferee must sign
(and upon Company’s request, must cause all interested parties to sign) the standard
form franchise agreement then in use for a term ending on the expiration date of this
Agreement, and with such renewal term as may be provided by this Agreement, and
such ancillary agreements as Company may require, including a Confidentiality and
Non-Competition Agreement. The terms of these agreements may differ from the terms
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of this Agreement, and will supersede this. Agreement in all respects. The transferee
will not be required to pay any initial franchise fee.

25.2.2.5. The transferee and the proposed Principal Owners and
their spouses, as applicable, must guarantee the performance: of all obligations under
this Agreement in writing, in a form satisfactoryto Company.

25.2.2.6. The transferee must demonstrate to Company's
satisfaction that it meets ‘Company’s then-existing financial, educational, managerial
and business standards. This includes possessing a good moral character, business
reputation and credit rating, having the aptitude .and -ability to conduct the Franchised
Business.(as may be evidenced by prior related business experience or otherwise), and
having adequate financial resources and capital to operate the business.

25.2.2.7. The: transferee or Franchisee, at its. expense, must
upgrade the Restaurant to conform to the then-current standards and specifications of
System restaurants, and must complete the upgrading and other requirements within
the time specified by Company

25.2.2.8. Franchisee must remain liable for all of the obligations. to
Company in connection with the Franchised Business prior to the effective date of the
transfer, and must sign any and all instruments reasonably. requested by Company. to
evidence such liability.

25.2.2.9. At the transferee’s expense, the transferee and (at
Company's request) transferees personnel, must satisfactorily: complete the training
requirements set forth in Section 8, and must complete any training programs then. in
,eff'eg_t for franchisées upon such terms and conditions as Company may reasonably
require..

25.2:2.10. Except in' the case of a Transfer to a corporation, limited
liability company or partnership formed for the convenience of ownership, or Transfers
among existing shareholders, Franchisee must pay a transfer fee equal to the lesser of
five thousand dollars ($5 000 00) or Company’s actual out-of-pocket costs: and
expenses associated with reviewing the application to transfer, including, without
limitation;, legal and accounting fees.

25.2:2.11. Franchisee and transferee must agree that any note
issued by the transferee to Franchisee in connection with the purchase of the
Restaurant will be subordinate to transferee’s obligations to pay royalties or any other
amounts due Company or its Affiliates;

25.2.2.12. Franchisee and transferee must acknowledge: in writing

that Company's approval of the proposed Transfer does not constitute a representation,
guaranty or warranty, express. or implied, of the: suitability of the terms of the proposed
Transfer or thé successful operation of any Restaurant; however, Company may
withhold consent to a transfer if it believes the terms and conditions of the proposed -
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transfer would adversely affect the possibility of success of the busmess in light of the
conditions.under'which it is. to be: purchased.

25.2.3. Franchisee must not grant a security interest in the Franchised
Business or in any of its assets unless the secured party agrees that if Franchisee
defaults under any documents related to the security interest, Company will have the
right to prior notice and the option to be substituted as obhgor to-the secured party and
to cure any default of transferee.

25.24. Franchisee acknowledges and agrees that each of the
foregoing conditions is necessary to assure transferee's full performance of the
obligations under this Agreement.

25.2.5. Company's consent to a transfer of any interest in Franchisee,
- this Agreement or the Franchised Business will not constitute a waiver of any claims it
may have against the Franchiseé or the transferring party, nor will it be deemed a.
waiver of Company’s right to demand exact compliance with any of the terms of this
Agreement by the transferee.

26. COMPANY’S RIGHT OF FIRST REFUSAL

26.1. Any party holding any direct or indirect interest in Franchisee or in this
franchise, .and who desires to accept any bona fide offer from: a third party to purchase
all or part of such interest (hereinafter referred to as “Seller”), must notify Company in
writing of each such offer forty-five (45) days before the proposed sale. Seller must
provide such information and documentation relating to the proposed purchaser and the
offer as Company may require. Company will have the rlght and option to. purchase the
Seller's interest at Company'’s sole: discretion, at the price offered by the third party.
Company will inform Seller of its. intent to.exercise the: optlon within thirty (30) days after
receipt of all pertinent sales information from Seller. " If the proposed transaction
includes. assets of Franchisee not related to the operation of the Franchised Business,
Company may at its discretion exercise its option only with respect to the interest of the
Franchised Business. In such event, an equitable purchase price: will be allocated to
each asset included in the proposed transaction. If Company. elects to purchase the
Seller's. interest, Company may require the purchase to close within thirty (30) days
from the date of notice to the Seller of Company’s election to purchase.

26.2. Any material change in the terms of any offer prior to closing will constitute
a new offer, and will be subject to Company's. nght of first refusal as though it were an
initial .offer.

26.3. Failure of Company to exercise the option afforded by this Section 26 will
not constitute a waiver of any other provision of this Agreement relating to: proposed
transfers, including any of the requnrements of this 'Section 26.

26.4. If Company exercises its right of first refusal, the sale agreement must
contain customary representations and warranties given by the Seller including, without
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limitation, representations and warranties as to ownership, condition of and title to stock
and assets, liens and encumbrances relating to the stock and assets, validity of
contracts and verification of financial statements.

27. DEATH OR DISABILITY OF FRANCHISEE

27.1. Upon the death or permanent disability of a Designated Operating Partner
or a certified manager who is an owner of the Franchised Business, the executor,
administrator, conservator or other personal representative of such person, or the
remaining members, shareholders or partners, must appoint a competent manager
within a reasonable time, not to exceed thirty (30) days from the date of death or
permanent disability.  Such manager must attend and satisfactorily complete
‘Company's: initial training program. If the Restaurant is not being managed by a
certified manager within thirty (30) days after death: or permanent disability, Company is
authorized, but is not required, to immediately appoint a manager to maintain the
operations of the Restaurant for and on behalf of Franchisee until an approved assignee
is able to assume the management and operation of the Restaurant, but not to exceed
nine: (9) months. Company’s appointment of a manager of the Restaurant will not
relieve. Franchisee of its obligations under this Agreement, and Company will not be
liable for any debts, losses, costs or expenses incurred in the operations of the
Restaurant or to any creditor of Franchisee for any products, materials, supplies or
services purchased by the Restaurant during any period in ‘which it is ‘managed by
Company—appomted manager. Company will provide Franchisee with monthly updates
regarding the operation of the Restaurant. If, after nine (9) months, a new certified
manager is not operating the Restaurant, the Company may terminate this Agreement.
Company may charge a reasonable fee for such management services, and may cease
to: provide such management services. at any time.

27.2. Upon the death or permanent disability of Franchisee (of managing
member, any shareholder or partner of Franchisee, if Franchisee is not an individual),
the executor, administrator, conservator or other personal representative of such person
must transfer that individual’s interest in Franchised Business within a reasonable time,
not to exceed twelve (12) months from the date of death or permanent disability; to a.
person approved by Company. Such transfers, including, without limitation, transfers by
devise or will, are subject to all the terms and conditions for assignments and transfers
contained in Section 25 of this Agreement. Failure to transfer such interest within the
required period of time will constitute grounds for termination of this Agreement.

28. STATE AND FEDERAL SECURITIES LAWS/PRIVATE OFFERINGS

Notwithstanding anything in this Section 28 to the contrary, securities (debt or
equity) of Franchisee or an entity owning a -direct -or indirect equity interest in
Franchisee or this Agreement or any Restaurant or Franchise Agreement, may not be
offered pursuant to a private or public offering of securities or any governmentally
regulated offering of securities without the: prior written consent of Company, which
consent may be withheld in Company's sole discretion. Furthermore, neither
_ Franchisee nor any entity -owning ‘a direct or indirect equity interest in Franchisee may
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merge with any company whose shares are registered under any securities laws unless
such company has revenues of at least fifty million dollars ($50,000,000).
Notwﬂhstandmg the foregoing; Franchisee may make a private placement of securities
if the following requirements are met:

28.1. The private placement: must. comply with all applicable federal, state and
local laws governing offerings of securities.

28.2. The private pla‘cemen't" must comply with each of the relevant transfer
procedures, requirements: and limitations contained in this Agreement. '

28.3. The private placement must not result in any change in operating control
of Franchisee, the Restaurant, or the individuals controlling the ‘management and
policies of Franchisee; and each entity or individual receiving securities in ‘the private
placement must be dlsclosed and be reasonably acceptable to Company.

28.4. Any offering memorandum or other information used in connection with
any private placement must be-submitted to Company for review and comment within a
reasonable time prlor to its use, and the comments and suggestions of Company
thereon must be given due consideration.

28.5. Any offering memorandum or other information used in ¢onnection: with
any such private placement must clearly identify that it is not an offering of Company,
and that Company has. not supplied any financial information, projections, budgets, cost
estimates or similar information contalned therein, all of which is the sole responsibility
of Franchisee.

28.6. Each recipient of information relating to such private placement must
-agree to maintain it in confidence, except to the extent disclosure is required by law, or
necessary to comply With securities law requirements.

28.7. The structure timing, allocation and nature of such private placement
must be reasonably acceptable to Company.

28.8. Franchisee ‘must agree to indemnify Company for any and all costs,
expenses, claims, actions, judgments and Ilabilm'es (including, but not limited to, costs
and expenses related to legal defense) ansmg from or relating to such. private
placements.

28.9. Franchisee must not become a reporting compariy by virtue of Sections
12(b), 12(g) or 15(d) of the Securities Exchange Act of 1934, as amended.

28.10. Franchisee must agree to reimburse Company for its reasonable
expenses in .connection with: any offering or proposed offering restricted pursuant to this
paragraph (including attorneys’ fees).
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29, DEFAULT AND TERMINATION

29.1. Immediate Termination. Franchisee will be deemed to be in defauit
under this Agreement, .and all rights granted heréin will immediately terminate
automatically and without notice to Franchisee if any of the following events occur:

29.1.1.  Franchisee makes a general assignment for the benefit of
creditors. :

29.1.2.  Franchisee commences a voluntary petition under bankruptcy,
insolvency or any similar law; or an mvoluntary case under bankruptcy or insolvency or
similar law is filed against Franchisee and is either unopposed by Franchisee or is not
dismissed within thirty (30) days of filing; or an order or decree for relief under
bankruptcy; insolvency or similar laws is entered regarding Franchisee. Franchisee
expressly waives all rights under the provisions of the bankruptcy or other applicable
laws and rules, and consents to the immediate termination of this Agieement as
provided herein. Franchisee agrees not to seek an order from any court, tribunal or
agency in- any jurisdiction relating to bankruptcy, msolvency, reorgamzatlon or any
similar proceedings that would have the effect of staying or enjoining this provision.

29.1.3. A bill in equity or other proceeding for the appointment of a
receiver of Franchisee or other custodianfor Franchisee's business. or assets or real or
personal property is filed by, consented to, or not opposed by Franchisee.

29.1.4. Franchisee becomes msdlvent in that: (a) Franchisee generally
fails, or is generally unable, to pay its obligations: as they become due in the regular
course of business; or (b) the valué of Franchisee's assets are less than the value of its
liabilities.

29.1.5. If Franchisee is a corporation, partnership or other legal entity
and Franchisee is dissolved or'its existence otherwise terminated.

29.1.6. Execution is levied against the franchise, the Franchised
Business or property or the Restaurant premises, and not discharged with five (5) days.

29.1.7. A suit to'foreclose any lien or mortgage against the Restaurant
premises or equipment is instituted and not dismissed or bonded ‘around within thirty
(30) days.

29.1.8. Franchisee at any time ceases to operate ‘the Franchised
Business. for a period of five (5) consecutive days; or otherwise abandons the
Franchised Business. .

29.2. Termination Upon: Notice. Franchisee will be deemed to be in default,
and’'Company may, at its option, terminate this Agreement and all rights granted under
this Agréeement upon any of the following grounds. Termination will become effective
immediately upon notice to Franchisee.
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29.21.  The Company reasonably determines that a threat or danger to
public health or safety is likely to result from the construction, maintenance or operation
of the: Restaurant.

29.2.2.  Franchisee is convicted of, or pleads no contest to, a felony, a
crime: involving moral turpitude, or-any other crime or offense that Company reasonably
believes likely to have an adverse: effect ‘on the System, the Proprietary Marks, the
goodwill associated therewith, or Company's interest therein.

29.2.3. Franchisee discloses, makes any unauthorized duplicates of,
or otherwise improperly divulges or uses thé contents of the Manual or other
confidential information prowded to Franchisee by. Company contrary to the terms: of
Sections 23 or'24 of this Agreemerit.

29.2.4. A final judgment remains unsatisfied or of record for thirty (30)
days or longer (unless appeal bond has been filed).

29.2.5. Franchisee: maintains false bocks or records, or submits :any
reports or information to Company or any governmental agency or lender that contains
any materially inaccurate, incomplete or misleading statements; or omits any fact:
necessary in order to make the statements made not misleading.

29.2.6. Franchisee fails any three (3) evaluations by Company in any
consecutive two- (2) year period.

29.2.7.  Franchisee has made material misrepresentations or omissions
in.Franchisee's franchise application or this Agreement.

| 29.2.8.  Franchisee makes any unauthorized use of the Marks or fails to
‘strictly comply with the terms set forth in Sections 1 or20 of this Agreement.

29.2.9.  Franchisee purports to terminate this Agreement without cause.

29.3. Termmatlon After Opportumty to Cure. Franchisee will be deemed to
be in default, and Company may, at its option, terminate this Agreement and all rights
granted under this Agreement upon any of the following grounds. If the condition is
susceptible of being cured, Franchisee: must correct the: condition within the period
specified below, or termination will be effective at the conclusion of the cure period.

29.3.1.  Franchisee fails to maintain and/or operate the Franchised
Business in accordance with the standards and specifications, inciuding, but not limited
to, selling any product that Franchisee knows or should know does. not conform to
Company’s specifications, failing to sell any product required by Company, or selling
any product that is not approved by Company. Franchisee will have five (5) days after
receiving written notice to correct such condition.
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29.3.2. Franchisee fails to construct and open the Franchised
Business ‘'within the time limits as provided in Sections 6 -and 7 of the Agreement.
Franchisee will have thirty (30) days after receiving written notice to correct such

condition.

29.3.3. Franchisee loses the: right to: possession‘ of the premises, or
otherwise forfeits the right to do or transact business in the jurisdiction where the
Restaurant is located. Franchisee will have five (5) days after receiving written notlce to
correct such condition.

29.34. Franchisee or any partner or shareholder in Franchisee
purports to transfer .any rights or obligations under this Agreement. or any interest in
Franchisee to any third party in violation of the terms. of Section 25 of this Agreement.
Franchisee will have five (5) days after receiving written notice to correct such condition.

29.3.5. Franchisee fails to comply with the in-term covenants in
Section 31 of this Agreement or fails to obtain execution of the covenants required
under that Section. Franchisee will have five (5) days after receiving written notice to
correct such condition.

29.3.6. Franchisee denies Company's right to inspect, examine or
audit the Franchised Restaurant or the Franchisee’s books. Franchisee will have five
(5) days after receiving written notice to cure such condition.

~ 29.3.7.  Franchisee fails to submit any financial statement or report
when required, or his submission is.incorrect or incomplete. Franchisee will have thirty
(30) days after receiving written notice to correct suich condition.

29.3.8. Franchisee fails to pay .any federal or state income, sales or:
other taxes due on the Restaurant's. operations, unless Franchisee is in good faith
contesting liability for such taxes. Franchisee will have five (5) days after receiving
written notice to correct such condition.

~29.3.9. Franchisee violates any federal labor laws, Franchisee shall
have five (5) days after receiving written notice to correct such condition.

29.3.10. Franchisee. fails to keep the business open and in normal
operation for such: hours and days as Company may from time to time specify in the
Manual or as Company may otherwise specify or approve in writing. Franchisee will
have-five (5) days after receiving written notice to correct such condition..

29.3.11. Franchisee fails to make any payment requ:red under this.
Agreement Franchisee will have ten (10) days after receiving written notice to correct
such condition.

29.3.12. Franchisee fails to commence repair ‘or restoration of the. .
Restaurant after damage or destruction as prowded in Section 21, or fails to insure the
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Restaurant .as provided in Section 22. Franchisee will have thirty (30) days after
receiving written notice to correct such condition.

29.3.13. Franchisee fails to comply with any provision of this Agreement

not specified in this Section 29. Franchisee will have thirty (30) days after receiving
written notice to corréct such condition:

29.3.14. Franchisee or any Affiliate of Franchisee commits a default
under any agreement with Company or its Affiliates (other than this Agreement or a
Qdoba development agreement) and the default is not cured within the cure period
- specified in that agreement, if any.

29.4. If any applicable law or rule requires greater prior notice of termination, the
prior notice. required by such law or rule will be substituted for the notice requirements.

specified above.

29.5. If Franchisee and its owners are in compliance with this Agreement and
Company fails to comply with this Agreement, Franchisee must provide Company with

written notice thereof. If Company fails.to comply with a material term of this agreement

jand either (a) fails to: cure such default within thirty (30). days after written notice thereof
is delivered to Company or, (b) if the failure: cannot be corrected within thirty (30) days,
and -Company fails to provide proof acceptable to Franchisee of efforts that are

:reasonably calculated to correct such failure within a reasonable time, which will in no

event be more than sixty (60) days after such notice, Franchisee may terminate this
Agreement. Such termination will become effective ten (10) days. after delivery to

Company of notice of termination. A termination of this Agreement by Franchisee for

any other reason or without such notice will be deemed a termination by Franchisee
without cause.

30. OBLIGATIONS UPON TERMINATION OR EXPIRATION

Upon termination or expiration of this Agreement, all rights granted under this.

Agreement to Franchisee will immediately terminate, and Franchisee has. the following
.obligations:

30.1. Franchisee must immediately cease to operate the Franchised Business

and must not thereafter, directly or indirectly, represent itself to the public as a present

‘or former franchisee of Company.

30.2. Franchisee must immediately and permanently cease to use, in any

manner whatsoever, any confidential methods, procedures and ‘techniques associated
with the System, the Proprietary Mark “Qdoba®,” and all other Proprietary Marks and
distinctive forms, slogans, signs, symbols and devices associated with the System,
mcludlng but not limited to menu boards, art.as specified in the Manual, trade dress,
interior image, and packaging. In particular, Franchisee must cease to use; without
limitation, all sxgns advertising materials, displays, stationery, forms: and any other
articles which display the Proprietary Marks.
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30.3. Franchisee must take all necessary action to cancel any assumed name
or equivalent registration that contains any service mark or trademark: of Company, and
Franchisee must fumish Company with evidence satisfactory to Company of
compliance with this obligation. within five (5) days after termination or expiration of this
Agreement:

ﬁmterest |n any lease or sublease for the premlses of the Franchised Busmess in
accordance with the terms of the Lease. If Company elects to exercise its option to
acquire the lease or sublease for the premises of the Franchised: Business, Franchisee
'must take all necessary: action to transfer the business’ telephone numbers and listings
to Company or to cancel the telephone numbers, at Companys option. If Company
does not exercise its option to acquire the: lease or sublease for the premises of the
Franchised Business, Franchisee must immediately upon termination or expiration of
this Agreement, make such modifications or alterations to the premises (including,
without limitation, the changing of the telephone number) as may be necessary to
distinguish the appearance of said premises from that of other restaurants under the
System, 'and Franchisee must make such specific changes to the premises as
Company may reasonably request for that purpose. If Franchisee fails or refuses to
comply with the requirements of this Section: 30, Company and its agents may enter
upon the premises without being guilty’ of trespass. or any other tort; to -make such
changes as may be required, at the expense of Franchisee; which expense Franchisee
agrees. to pay upon demand. Notwnthstandlng the foregoing, Franchisee agrees not to
sell, transfer, assign or sublease the premises to .any Mexican-themed fast-food,
Mexican fast-casual or wrap-style restaurant where customers. place orders at the
counter rather than via a waiter or waitress at the dining table, or any: business that
derives more than thirty percent (30%) of its sales from wraps: or burrito products.

30.6.. If Franchisee continues to operate, or subsequently begins to operate; any
other business, it must not:use: any reproduction, counterfeit, copy or colorable imitation
of the Propnetary Marks, either in:.connection with such other business 'or the promotion
thereof, that is likely to cause confusion, mistake or deception, or that is likely: to dilute:
- Company's rights in and to the Proprietary Marks. Franchisee further agrees not to. use
any designation of origin or description or representation that falsely suggests or
represents an association or connection with Company.

30.7. Franchisee must promptly pay all sums owing to Company and its
Affiliates. In the event of termination for any default of Franchisee, such sums will
include all damages, costs and expenses, including reasonable attorneys” fees, incurred
by Company as a resdilt of the default. That obligation will give rise to a lien in favor of
Company against any and all of the personal property, furnishings, equlpment signs,
fixtures and inventory owned by Franchisee and on the Restaurant premises at the time
of default, and will remain a lien until the obligation is paid in full.
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'30.8. Franchisee must pay to Company all damages; costs and expenses,
including reasonable attorneys’ fees, incurred by Company after the termination or
expiration of this. Agreement in obtalmng injunctive or other relief for the enforcement of
any provisions of this. Agreement.

30.9. Franchisee must immediately deliver to Company all manuals, including
the Manual, and all other records and documents containing confidential information..

30.10. Company has the option, to be exercised within thirty (30) days after
termination, to purchase from Franchisee :any orall of the furnishings, equipment, signs,
fixtures, supplies or inventory relating to the operation of the Franchised Business, at
their fair market value. “Fair market value™ will be determined by taking into account the
termination or expiration of the franchise: granted under this Agreement and will not
include any factor or increment for any trademarks, service marks. or other- ‘commercial
‘symbols used m connection ‘with the operation of the Restaurant .or any ‘goodwill or
~ “going concern’ " value for the Restaurant. If the parties cannot agree on a fair market

value within a reasonable time, the parties will designate an mdependent -appraiser
whose determmatlon will be bmdlng If Company elects to exercise the option provided
in this ‘Section 30, it may set off all amounts due from Franchisee, and- the cost of the:
appraisal, if any, against any payment to be made by Company.

30.41: All obligations of Company, Franchisee and Principal Owners that
expressly or by their nature survive or are intended to survive the expiration, termination
or assignment of this Agreement, including but not limited to provisions in Sections 18,
25 and 31, will continue in full force and effect after and notwithstanding its expiration or
‘termination. or assignment, until those obligations are satisfied in full or by their nature
expire.

~ 30.12. Franchisee must comply with the covenants contained in Section 31 of
this Agreement.

31. COVENANTS AND RESTRICTIONS ON OTHER BUSINESS INTERESTS

31.4. During the term of this Agreement except as otherwise approved in
writing by Company, Franchisee must devote best efforts. to the management and
qperatlon of the Franchised Business.

31.2. Franchisee acknowledges that, pursuant to this Agreement, Franchisee
will receive valuable specialized training and confidential information, including without.
limitation, information regarding the development, operational, sales, promaticnal .and
marketing methods and techniques of Company and the System. During the term of
this Agreement, except as otherwise approved: in writing by Company Franchisee may
not, either directly or indirectly, for itself, or through, on behalf of, or in conjunction with
any person; persons, partnership or corporation:

31.24.  Divert or attempt to divert any business or customer of the
business franchised under this Agreement to any competitor; by direct or indirect
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inducement or otherwise, or do: or perform, directly or |nd|fectly, any other act injurious
or prejudicial to the goodwill associated with Companys Proprietary Marks and the
System..

31.2.2.  Employ or seek to employ any person who Franchisee knew, or
should have known, is at that time employed by Company or by any other franchisee or
developer of Company, unless: (i) such employee has been separated from their prior
employment for a period of at least six (6) months; or (ii) Franchisee has the consent of
the prior employer. Company covenants not to employ or seek to employ any person
who Company knew, or should have known, is at that time employed by the Franchisee,
unless: (i) such employee has.been separated from their prior employment for a period
of at least six (6) months; or (ii) Company has the consent of Franchisee. This provision
creates no legal rights in any third party. Any violation of this section will result in the
payment of six months’ salary and benefit-of such employee to the prior employer. Such
payment is. a penalty, and not damages, and is meant to approximate the actual losses
suffered by the prior employer.

31.3. During the term of this Agreement, Franchisee may not either directly or
indirectly, for itself, or through, on behalf of, or in conjunction with any person, persons,
partnership: or corporation, own, maintain, operate, engage in, or have any interest in
any ‘Mexican-themed fast-food, Mexican fast-casual -or wrap-style restaurant, where
customers place orders at the counter rather than via a waiter or waitress: at the dining
table, or any restaurant deriving more than thirty percent (30%) of its gross revenues
from the combined sale of burritos or wraps, which business is, or is intended to be,
located within the United States.

31.4. Far a continuous period of two (2) years after the expiration or termination
of this Agreement, regardless of the cause for the termination, Franchisee may not
either directly or indirectly, for itself, or through, on behalf of; or in con;unctnon with any
person, persons partnershlp of corporation, own, maintain, operate engage:in, or have
any interest in any Mexican-themed: fast-food, Mexican fast-casual or wrap-style
restaurant, where customers place orders at the c¢ounter rather than via a waiter or
waitress at the dining table, or any restaurant deriving more than tharty percent (30%) of
its gross revenues from the combined sale of burritos or wraps, which business is, or is.
intended to be, located within five (5) miles of any Qdoba® restaurant existing at the
time of the termination or expiration.

31.5. Subsections 31.3 and 31.4 above do not apply to ownership by
Franchisee of less than one percent (1%) beneficial interest in the outstanding equity
securities of any publicly held corporation.

31.6. The: parties agree that each of the foregoing covenants is independent of
any other covenant or provision of this Agreement. If all or-any portion of a: covenant in
this Section 31 is. found unreasonable or unenforceable by a court or agency having
valid jurisdiction, Franchisee expressly agrees to be bound by any lesser covenant
subsumed within the terms of such covenant that imposes the maximum duty permitted
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by law, as if the resulting covenant were separately stated in and made a part of this
Section 31.

31.7. Company has the right, in its sole discretion, to reduce the scope of any
covenant set forth in this Agreement, or any portion thereof, without Franchisee's
consent, effective immediately upon receipt by Franchisee of written notice thereof.
Franchisee agrees that it will comply forthwith with any covenant as so modified, and
that the covenant will be: fully enforceable, notwithstanding the provisions of Subsection
33.4 of this Agreement.

31.8. Franchisee expressly agrees that the existence -of any claims it may have
against. Company, whether or not arising from this Agreement, will not constitute a
defense to Company s enforcement of the. covenants in this Section 31.

31.9. Franchisee acknowledges and agrees that Franchisee’'s violation of the
terms of this Section 31 would result in irreparable: injury to Company for which no
adequate remedy at law may be available. Franchisee acknowledges and agrees that
Company may obtain an injunction prohibiting any conduct by Franchisee: in violation of
the terms of this Section 31,

31.10. At Companys request, Franchisee must require and obtain covenants
similar to those set forth in ‘this Section 31 (mcludmg covenants applicable upon the
termination of a person's relationship with Franchisee) from any or all of the following
persons: (1) all managers of Franchisee and any other personnel employed by
Franchisee who have received or will receive training from Company; (2) all officers,
directors, and holders of a beneficial interest of five percent (5%) or more of the
securities of Franchisee; and of any corporation directly or indirectly controlling
Franchisee,-if Franchisee is a corporation; and (3) the. general partners and any limited
paitnhers (mcludlng any corporation, and the officers, directors and holders of a
beneficial interest of five pércent (5%). or more of the securities of any corporation which
controls; directly or indirectly any general or limited partner), if Franchisee is a
partnership. Every covenant required by this Section 31 must be in a form satlsfactory
to Company, and must specifically identify Company as. a third-party beneficiary of such
covenants with the independent right to enforce them. The current form of agreement is.
attached as Exhibit E.

31.11. Franchisee ¢ovenants that during the term of this: Agreement, Franchisee
will not permit the ratio of total indebtedness of the business of the Restaurant (and any
other debt which the holder of which may have recourse against the business) to the
total equity in the business of the Restaurant to exceed 4 to 1, alil calculated in
accordance with generally accepted accounting principles.

32. INDEPENDENT CONTRACTOR AND INDEMNIFICATION

32.1. It is understood and agreed by the parties that this Agreement does not
create a fiduciary relationship between them, and that Company and Franchisee are
independent contractors. Other than as set forth in Section 19, nothing in this
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Agreement is intended to make either party an agent, legal representative;, subsidiary,
joint-venturer, partner, employee or servant of the other for any purpose whatsoever.

32.2. During the term of this Agréement, Franchisee must hold itself out to the
public as an independent contractor operating the business pursuantto a franchise from
‘Company. Franchisee agrees to take such actions as may be necessary to do so,
including, but not limited to, exhibiting a notice of that fact in a conspicuous place in the
franchised premises, the content of which Company reserves the right to specify.

32.3. Nothmg in this. Agreement authorizes Franchisee to make any contract;
agreement, warranty or representation on Company’s behalf, or ‘to incur any debt or
other obligation in Company's name. Company will not assume liability for, or be
deemed liable as a result of, any such action; nor will ' Company be liable by reason of
any act or omission of Franchisee in its conduct of the Franchised Business or for any
claim or judgment arising therefrom.,

32.4. Franchisee is responsible for all losses, damages and liabilities, whether
contractual, statutory or otherwise; to third persons arising out of or in connection with
the development construction; possessnon ownership or operation of the Franchised
Business, and for all claims or demands for damages to property; or for injury, iliness or
death of persons directly or indirectly resulting therefrom. Franchisee must defend,
indemnify and hold harmiess Company and its Affiliates and their agents from all such
claims, demands, losses, obligations, costs, attorneys’ fees, expenses, liabilities, debts
or damages directly or indirectly resulting: therefrom, unless resulting from the gross
negligence or wiliful misconduct: of Company. - If such claims are asserted against
Company or its Affiliates or their agents, Company will notify Franchisee, and
Franchisee will assume the defense of such claims. If Franchisee fails to assume the
defense, then Company may defend in such manner as it deems appropriate.
Franchisee must reimburse Company for all costs, including attorneys’ fees, and the
reasonable value of time spent by corporate counsel, incurred by Company or its
Affiliates in effecting such defense, in addition‘to any sum that Company or its Affiliates
may incur by reason of any settlement or judgment. Companys right to defense and
indemnification. hereunder will .€xist, notwithstanding that its: joint or concurrent liability
may be imposed on Company by law.

33. MISCELLANEOUS PROVISIONS
33.1. APPROVALS AND WAIVERS

33.1.4.  Whenever this Agreement requwes the prior approval. or
consent of Company, Franchisee must make a timely written request to Company for
such approval or consent. All such approvals or consents must be obtained in writing.

33.1.2. Company makes no warranties or guarantees. upon which
Franchisee may rely'in connection with this Agreement.
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33.1.3.  No delay, omission or forbearance on the part of Company to
exercise: any right, option, duty or power constitutes a waiver by Company to enforce
any such nght option, duty or power as -against Franchisee; nor does any such delay,
omission, or forbearance constitute a waiver of any subsequent breach or default by
Franchisee. Company’s acceptance of any payments due to it under this Agreement
will not be deemed to be a waiver by Company: of any preceding breach by Franchisee
. of any terms, provisions, covenants or .conditions of this Agreement.

33.2 FORCE MAJEURE

33.214. Neither Company nor Franchisee will be deemed to be in
breach. .of this Agreement or be liable for loss or damage: if it fails to perform its:
obligations due to: (1) compliance with any law, ruling, order; regulation, requirement,
or instruction of any federal, state, or municipal government or any department or
agency thereof; (2) acts of God: (3) acts or omissions of the other party; (4) fires,
strikes, embargoes, war, terrorism or riot; -or (5) any other similar event or cause which
are force majeure in nature. Any delay resulting from any of said causes will extend
performance accordingly or excuse performance in whole or in part, as may be
reasonable.

33.3. APPLICATIQN OF PAYMENTS

Notwnthstandlng any designation by the Franchisee, Company may in its
discretion apply any payments made by Franchisee to any of Franchisee’s past
indebtedness relating to royalties, the ‘advertising fund, purchases, loans, interest.or any
other indebtednéss to Company.

33.4. NOTICES

Any and all notices required or permitted under this Agreement must be made in
writing, and must be personally delivered or mailed by certified or registered mail, return
receipt requested, to the respective parties at the followmg addresses unless and until a
different address has been designated by written notice to the other party:

Notices to Company: Qdoba Restaurant Corporation
4865 Ward Road, Suite 500
Wheat Ridge, CO' 80033-1902
Attention:  Gary J. Beisler, President and
Chief Executive Officer

With a copy to: Jack in the Box Inc.
' . 9330 Balboa Avenue
San Diego, CA 92123
Attention:  Stephen M. Brigandi, Esq.
Corporate: Counsel
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Notices to Franchisee:  Brooks Hospitality, LLC
408 Mill Street -
Coraopolis, PA 15108
Attention: Chad Brooks,
Managing Member

Any notice by certified or registered mail will be deemed to have been given at
the earlier of the (i) date and time of receipt; or (i) the fifth busmess day after being
deposited in the U.S. Mail.

33.5. ENTIRE AGREEMENT

The Recitals and Exhibits referénced in this Agreement are hereby incorporated
into and made part of this Agreement. This Agreement constitutes the entire, full and
complete agreement between Company .and Franchisee concerning the franchise
identified on Exhibit A, and supersedes any prior negotiations, understandlngs
representations. or agreements relating to that Franchise; however, nothing in this.
Agreement is intended to disclaim the representations we made in the franchise:
disclosure document we furnished to you. Additionally, if this Agreement is entered into
pursuant to a Development Agreement, and if the terms of this: Agreement conflict with
the terms of that Development Agreement, such Development Agreement will be
controlling.

33.6. MODIFICATION

No amendment, change or variance from this Agreement will be binding on either
‘party unless mutually agreed to by the parties, and signed by their authorized officers or
agents in wrntmg _

33.7. SEVERABILITY AND CONSTRUCTION

33.7.1.  Except as expressly provided to the contrary in this Agreement,
each portion, sectlon part, term and/or provision of this Agreement is severable. If, for
any reason a court or agency having valid jurisdiction, determines any section, part,
term or provision of this Agreement is invalid and contrary to, or in conflict with, any
existing or future law or regulation, that decision will not impair the operation of, or have
any other effect upon, such other portions, sections, parts, terms or provisions. of this
Agreement that remain intelligible. The latter will continue to be given full force and
effect and bind the parties, and the invalid portions, sections, parts, terms or provisions
will be deemed not to be a part of this Agreement.

33.7.2.  Exceptas expressly provided to the contrary in this Agreement,
nothing in this: Agreement is intended, nor will be deemed, to confer upon any person or
legal entity other than Franchisee, Company, Company's officers, directors and
employees, and such successors and assigns as may be contemplated by this
Agreement any rights'or remedies under or by reason of this Agreement.
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33.7.3. Al captions in this Agreement are intendéd solely for the
convenience of the parties, and none will be deemed to affect the meaning or
construction of any provision hereof.

33.7.4.  All references: herein to the masculine, neuter or singular will
be construed to include the masculine, feminine; neuter or plural, where applicable; and
all acknowledgments, promises, covenants, agreements and obligations herein made or
undertaken by Franchisee will be deemied jointly and severally undertaken by all those
executing this Agreement on behalf of Franchisee.

33.8. NON-BINDING MEDIATION

33.8.1.  Except as provided in Subsection 33.8.5 below, controversies,
disputes and claims between Company, its Affiliates, and their shareholders, officers,
directors, employees and agents; or any of them, on the one hand, and Franchisee, its
Affiliates, partners, trustees, shareholders, officers, directors and agents, or any of
them, on the other hand, arising out of or related to this Agreement, the Restaurant or
the Franchised Business, are subject to non-binding mediation pursuant to: the terms of
this Section 33. Except as specified in Subsection 33.8.5, no litigation. may be
. commenced between such parties. prior to the mediation termination date, as defined in
Subsection 33.8.4 below, on any claim which. is subject to non-binding mediation under
this Agreement, whether or. not the mediation has been commenced. The
commencement or pendency of litigation will not stay non- bmdmg mediation required.
under this Agreement, and non- bln_d_mg mediation réquired under this Agreement will
not stay .any litigation commenced in conformity with ‘Subsection 33.8.5. Mediation
under this Section 33 is not intended to alter or suspend the rights or obhgatlons of the
parties under this Agreement or to: determine the validity or effect of any provision of this
Agreement; but is intended to provide the parties. with an opportunity to amicably and
expeditiously resolve disputes. in a cost-effective manner on mutually acceptable terms
and conditions.

33.8.2.  The non-binding mediation provided for in this Agreement must
be. commenced by the party demanding mediation (the "complainant”) by giving written
notice: of the demand for mediation (the "demand") to the party with whom mediation is
sought (the "respondent”). The. demand must spemfy with reasonable particularity the
matter or matters on which non-binding mediation is being sought. A copy of the
demand must be given by the complainant simultaneously to Company, if Company is
nota complainant or,a respondent.

33.8.3.  Non-binding mediation under this Agreement will be .conducted
in Denver, Colorado, by a mediator or mediation program designated by Company in
writing (the "designation"), or by such mediator as complainant and respondent may
otherwise agree to. ‘Company will send the designation to complainant and respondent
within a reasonable time after its receipt of the demand.

33.84. Non-binding mediation under this Agreement must be
concluded within sixty days of the giving of the demand or such longer period as may be
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mutually agreed to in writing by the parties to the mediation (the "mediation termination
date"). All aspects of the mediation process will be treated as confidential, must not be
disclosed to others, and will not be offered or admissible in any other proceeding or
legal action whatsoever Complainant ‘and respondent will each bear its own costs of
mediation, and each will bear one-half the cost of the mediator and mediation service.

33.8.5. If Franchisee is: more than forty-ﬁve (45) days past due in any
of its payments to Company, whether under this Agreement or any other Agreerment or
;account with Company, then Company will not be required to seek or to participate in
‘mediation of any . matter or dispute under this Section 33 (although Company reserves
the right to require mediation), and Company will be free to commence or to pursue
litigation at any time. Company will not be required to seek or to participate in mediation
of any matter or dispute relating to the: indemnification or insurance provisions of this
Agreement (although Company reserves the right to require mediation). Nothing in this
Section 33 will prevent any party from instituting or pursuing litigation. at any time: to
preserve the status quo, protect the Proprietary: Marks, protect the health or safety of
the public, or avoid irreparable harm.

33.9. LIMITATIONS ON ACTIONS:

33.9.4. This Agreement ‘takes effect upon its acceptance and
execution by Company, and will be: interpreted and construed under the laws of the
State of Colorado, which laws will prevail in the event of any conflict of law..

33.9.2. Any action brought by either party -against the other in any
court, whether federal or state, must be brought in: Denver, Colorado. For the purpose.
of carrylng out this provision, the parties. hereby waive all questions of personal
jurisdiction or venue.

33.9.3. No right or remedy 'c(_)_nferred upon of reserved to Company or
Franchisee by this Agreement is intended to be, nor will be deemed, exclusive of any
other right or remedy provided or permitted herein or by law or equity, but -each is
cumulative of every.other right or remedy.

33.9.4. Nothing contained in this Agreement restricts Company's right
to obtain injunctive relief under the: usual equity rules; including the applicable rules for
obtaining restraining orders -and preliminary injunctions.

33.9.5. Company and Franchisee irrevocably waive trial by jury in any
action, proceeding, or counterclaim, whether at law or in equity, brought by Company
against Franchisee, or by Franchisee against Company and/or its Affiliates, or their
shareholders, officers, directors, employees .or agents, whether or not there are other
parties in such action.

33.9.6.  Anyand all claims and actions arising out of, or relating to, this
Agreement, the relationship of Company and Franchisee, or Franchisee’s operation of
the Restaurant, must be commenced within two (2) years from the date Franchisee
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knew or should have known of the facts giving rise to :such claim or action, or such
shorter terms as is established by law, or such claim or action will be barred.

~ 33.9.7. Company and Franchisee hereby waive to the fullest extent
permitted by law-any right to, or claim of, any punitive or exemplary damages against
the other, and agree that in the event of a dispute between them, recoverable damages
will be limited to the actual damages sustained by it.

33.10. ATTORNEYS’ FEES

In any litigation arising out of or relating to this Agreement, the prevailing party
will be entitled to receive from other party all costs, including reasonable accounting and
attorneys’ fees incurred as a result of the legal action.

34. ACKNOWLEDGMENTS

34.1. Franchisee acknowledges that it has conducted an independent
investigation of the business. franchised. under this Agreement, and recognizes that the
business venture contemplated by this Agreement involves business risks, and that its
success will be largely dependent upon the ability of Franchisee as an independent.
businessperson.

34 2. Franch'lsee acknowledges that it recetved a copy of the complete Qdoba®
first personal meetlng wuth Company to discuss the franchlse and at least’ fourteen (14)
calendar days before the date the Franchisee made any payment to Company and the-
date on'which this Agreement was signed.

» 34.3. Franchisee acknowledges that it has read and understood this Agreement,
the -attachment(s) hereto and agreements relating hereto; if ‘any, and that Franchisee
has had ample time and opportunity to consult with advisors of Franchisee’s -own
choosing about the potential benefits and risks of entering into this Agreement.

34.4. Franchisee understands and accepts the terms, conditions and covenants
“contained in this Agreement as belng reasonably necessary to maintain Company's
high standards. of quality :and service, and the uniformity of those standards, at all
‘Qdoba® restaurants and thereby to protect and preserve the goodwill of the Proprietary
Marks and System.

34,5. Franchisee acknowledges that he has not received or relied upon, any
representatlon guaranty, or warranty express or implied, as to the sales volume,
income, earnings, expenses, revenues, profits or success of Qdoba® restaurants or the
business venture contemplated: by this Agreement, except as stated in Company's
Disclosure Document, or the extent to which Company will continue to develop and
expand the network of Qdoba® restaurants. Franchisee further acknowledges that he
has not received or relied upon any representations about'the franchise, Company or its
franchising program or policies from Company or its officers, directors, employees or
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agents that are contrary to the statements made in Company’s Disclosure Document or
to the terms in this. Agreement. Any information acquired by Franchlsee from other
Qdoba® restaurant franchisees. relating to the sales, income, earmngs expenses,
revenues, profits or success of any such franchised Qdoba® restaurants does not
constitute information obtained from Company, nor does Company make any
representation as to the accuracy of any such information.

34.6. Franchisee acknowledges and.agrees that Company's officers, directors,
employees and agents act only in a representative, and not.in a personal, capacity in
connection with any of their dealings with Franchisee.

34.7. Franchisee represents to Company, as an inducement to enter into this
Agreement, that all statements in Franchisee’s application for the franchise are accurate.

and complete, ‘and. Franchisee has made no misrepresentations or material omissions.

in obtaining the franchise.

34.8. This Franchise, Agreement may. be signed in .one or more counterparts, all
of which when taken' together constittite one original document.

IN WITNESS WHEREOF, the parties hereto have duly signed, sealed and
delivered this Agreement on the day and year first above written.

WITNESS: QDOBA RESTAURANT CORPORATION
—_—m ZQ@ . ,
/ / H. ,wen Vice: PreSIdent
Franchise Development
WITNESS: BROOKS HQSPIFALITY, LLG
By: Y 1/ - _
Chad Brooks, Managing Member
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Exhibit A
ACCEPTED LOCATION

The following is agreed upon as the Accepted Location in connection with this renewed
Franchise Agreementdated ____ Oc¢ropeg (7 . 2012

Site #: 2108
3712 Forbes Avenue
Pittsburg, Pennsylvania 15213

The Protected Territory is the area within a two (2) mile radius of the Accepted Location.

£y Todd 1. Owén, Vice va';i"é’sident,
Franchise Development °
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Exhibit B

CURRENTLY AUTHORIZED
TRADEMARKS

1. “QDOBA"
Reg: No. 2,462,773
Reg. Date: June 19, ‘2001

2. “QDOBA MEXICAN GRILL"
Reg. No. 2,452,146
Reg. Date: May 15, 2001

3. “QDOBA MEXICAN GRILL" and Design
Reg. No. 2,464,633
Reg. Date: June 26, 2001

4. “QDOBA MEXICAN GRILL" and Design
Reg. No. 2,574,316
Reg. Date: May 28, 2002

5.  Cactus Button Design
Reg. No. 2,876,701
Reg. Date: August 24, '20_’()4I

6. Cactus Design
Reg. No. 2,499,125
Reg. Date: October 16, 2001

7. "NAKED BURRITO"
Reg.No. 2,831,477
Reg. Daté: April 13, 2004

8. “Qdoba Rewards”
‘Common Law Trademark

9. “More to Explore” , _
‘Common Law: Trademark

Qdoba Restaurant Corporation has common law rights in the foregoing marks as
a result of its use of the. marks.
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In addition, the following unregistered names and logos are approved for use by

Franchisees:

Qdoba FDD 1.4.12
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Poblano Pesto Burrito
Ancho Chile BBQ Burrito
Grilled Vegetable Burrito
Fajita Ranchera Burrito

Seasoned Shredded Beef Burrito

Queso Burrito
Chicken Burrito
Steak Burrito

Fajita Classica Burrito
Ground Sirloin Burrito
Vegetarian Burrito
3-Cheese Nachos
Tortilla Soup.

Cheese Quesadilla
Chicken Quesadilla
Steak Quesadilla
Poblano Pesto
Warm 3-Cheese Queso
Pico de Gallo Salsa

Roasted Chile Corn Salsa

Salsa Roja

Fiery Habanero Salsa
Salsa Verde

Naked Taco Salad™
Mexican Gumbo
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Exhibit C

GUARANTY AND ASSUMPTION OF
FRANCHISE OWNER’S OBLIGATIONS.

THIS GUARANTY AND ASSUMPTION OF FRANCHISE OWNER'S

OBLIGATIONS (“Guaranty”) is given this [Z day of {Zcmggg , 2012,
by the undersigned.

FRANCHISEE: BROOKS HOSPITALITY, LLC

Date of Franchise Agreement: ___ 0‘(’1086& /7 , 2012

In consideration. of, and as anh inducement to, the execution of the
above-mentioned Qdoba® Franchise Agreement (the “Agreement’) by Qdoba®
Restaurant Corporation (“Company”), each of the undersigned and any other parties
who sign.counterparts of this guaranty (referred to herein individually as: a “Guarantor”
and collectively as “Guarantors”) hereby personally and unconditionally: (a) guarantees
to. COMPANY, :and its successors. and assigns, for the term of the Agreement and
thereafter as prowded in the Agreement, that Franchisee shall punctually pay and
perform each and every undertaking, agreement and covenant set forth in the
Agreement; and (b) agrees to be personally bound by, and personally liable for the
breach of, each and every prowsnon in the Agreement both. monetary obligations .and
other obligations, including without limitation, the obligation to pay costs.and legal fees
as provided in the Agreement and the obligation. to take or refrain from taking specific
actions or to engage or refrain from engaging in: specific ‘activities, including without
limitation the provisions of the Agreement relating to competitive activities.

‘Each Guarantor waives:

1. acceptance and notice of acceptance by Company of the foregoing
undertakings; and .

7 2. ‘noitic;el of demand for payment of any indebtedness or
nonperformance of any obligations hereby guaranteed; and

3. protest and notice of default to- any party with respect to the
indebtedness or nonperformance of any obligations hereby guaranteed; and

4. any right he may have o require that .an action be brought against
Franchisee or any othér person as a condition of liability; and
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5. all rights to payments and claims for reimbursement or 's_ubrogation
which he may have against Franchisee arising as a result of his execution of and
performance under this guaranty by the undersigned (including by way of counterparts);
and

) 6. ~any and all other nhotices and legal or equitable defenses to which
he may be entitled.

Each Guarantor consents and agrees that:

(A) his direct and immediate liability under this guaranty shall be
joint and several not only with Franchisee, but also among the Guarantors; and

(B)  he shall render any payment or performance required under
the Agreement upon demand if Franchisee fails or refuses punctually to.do so; and

(C) such liability shall not be contingent or conditioned upon
pursuit by COMPANY of any remedies against Franchisee or any:other person; and

(D)  such liability shall not be diminished, relieved or otherwise
affected by any subsequent rider or amendment to the Agreement or by any extension
of time, -credit or other indulgence which Company may from time to time grant to
Franchisee or to any other person, including, ‘without limitation, the acceptance of any
partial payment or performance, or the compromise or release of any claims, none of
which shall in any way modify or amend this guaranty, which shall be continuing and
irrevocable throughout the term of the Agreement and. for so long thereafter as there are
any monies or obligations owing by Franchisee to Company under the Agreement; and

(E) the written acknowledgment of Franchisee, accepted in
writing by: Company, or the judgment of any court or arbitration panel' of competent
jurisdiction establishing the amount due from Franchisee shall be conclusive and
binding on the undersigned as guarantors.

If Company is required to enforce this Guaranty in a judicial or arbitration
proceeding, and prevails in- such proceeding, it shall be: entitled to reimbursement of its.
costs and expenses, including, but not limited to, reasonable accountants!, attorneys’,
attorneys’ assistants’, arbitrators’ and expert witness. fees, costs of ‘investigation and
proof of facts, court. costs, other lltlgatlon expenses and travel and' living expenses,
whether incurred prior to, in preparation for or in-contemplated of the filing of any such
proceeding..

If Company is required to engage Iegal counsel in connection with any failure by
the undersigned to comply with this Guaranty, the Guarantors shall reimburse :Company
for any of the above-listed costs and expenses incurred by it.

This Guaranty may bé signed in one or more counterparts, all .of which when
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taken together constitute. one original document.

IN WITNESS WHEREOF, each Guarantor has hereunto affixed his S|gnature on
the same day and year as the Agreement was signed.

_Spouse:

'.Sar'aﬂh Brooks
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Exhibit D

AUTHORIZATION FOR PREARRANGED PAYMENTS
(DIRECT DEBITS)

(Already on File)
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Exhibit E

CONFIDENTIALITY AND NON—COMPETI‘[]ON AGREEMENT
(For Shareholders, Partners, Members)

(Already on File)
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Writer's Direct:Phone: (858) 571-2564
‘ i Fax: (858) 571-2101
Email Address: Ryan.Evans@iackinthebox.com

Sent via Certified Mail, Return Receipt
, and via E-Mail
Hand Delivered on 2/27/18

February 27, 2018

Brooks Hospitality, LLC
c/o Mr. Chad Brooks
408 Mill Street
Coraopolis, PA 15108
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RE: NOTICE-OFMD;‘E»_FAULT’AND TERMINATION }
Site #2108, 3712 Forbes Avenue, Pittsburgh, PA 15213 (“the Restaurant”)

Dear Mr. Brooks:

g4 In its letter dated February 16, 2018 (“the Letter”), QRC informed you that if Brooks
intnebex™  Hogpitality, LLC (“Brooks”) failed to remedy the imminent health and safety hazard
Q that was present in the Restaurant, QRC would exercise its termination rights
meaeineirrunder the terms of the Franchise Agreement dated October 17,2012 (the
“Franchise Agreement”). Specifically, QRC outlined items that must be fixed in
order for Brooks to continue: operating the Restaurant, and gave you deadlines by
which to fix them.

On February 23, 2018, Franchise Business Consultant, John Claflin, and Field
‘Service Facilities Manager, Rich Bunt, re-inspected the Restaurant to make: sure
Brooks. complied with the repair requests for the items set forth in the Letter:
During the course of that inspection, they found evidence of a continued pest
infestation, including rodent droppings. near the men’s restroom; around the trash
enclosure in the upstairs: dining area, and in the bar area. They also noted that
several access points from which rodents can enter the Restaurant remained
unsealed or open. These issues were specifically called out as needing immediate
repair, and Brooks had ample time to fix them.

The issues in the Restaurant pose asignificant threat to QRC's' guests and its:
Brand. As a result, QRC:is exercising its right to terminate the Franchise
Agreement, effective today at 3:00 p.m. Pacific: Time.

9330 BALBOA AVENUE, SAN DIEGO, CA 92123



Grounds for Default and Teriination

The Letter listed thirteen items inan Action Plan that Brooks needed to complete
by certain dates to ensure the safety and health of QRC's guests. Upon information
and belief, there are several items in the Action Plan that you have not yet’
completed by the required deadline, as follows:

By February 19, 2018:

1. All evidence of a pest infestation must be eliminated from all surfaces
throughout the facility and all contaminated surfaces must be washed,
rinsed, and sanitized. This must continue on a routine basis;

2. Shelving must be cleaned to eliminate food, grease, débris and standing
water,

By February 23, 2018:

3. Replace ali steel wool that is currently filling gaps between pipes and the
walls with permanent wall repairs;

4. Permanently remove any old, unused equipment in the bar area;

5. Repair, seal, caulk, and grout the walls around the perimeter of the 1st and:
2nd floor dining areas to eliminate pest entry;

QRC has a right to close the Restaurant and terminate the Franchise Agreement
for potential health or safety issues (described in Section 29.2.1 of the Franchise
Agreement) and for repeated failures of evaluations of the Restaurant by QRC
(described in Section 29.2.6 of the Franchise Agreemeént). Because: Brooks has
failed to address the pest infestation and resulting danger to public health and food
safety at the Restaurant, you are in default of the Franchise Agreement and QRC
has exercised its right to terminate the Franchise Agreement.

I remind you of the post-termination obligations described in Séction 30 of the
Franchise Agreement, including the obligation to pay all fees and charges under
the Franchise Agreement up to the termination date and fulfill any obligations of the
Franchise Agreement that naturally survive the termination. For further instructions.
regarding the closure process, you should contact Cindy Person at (858) 571-2188.
If you fail to cease the use of Qdoba systems: upon termination .of the Franchise
Agreements, such actions will be considered a violation of QRC's proprietary
marks and other legal rights.

Nothing in this letter should be deemed a waiver-of any legal rights of QRC under
the Franchise Agreemenits or otherwise. QRC is reserving all rights it may have



under law. and equity. No provision of this Notice of Defauilt and Termination may
be waived or modified except by a written instrument signed by an officer of QRC.

Sincerely,

Ry4n Evans.
‘Corporate Counsel

cc: Keith Guilbault
Christine Willis
John Claflin
Ryan Cooney (rcooney@lampliaw.com)
Robert Lampl (RLampl@lampllaw.com)
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CERTIFICATE OF-COMPL:IANCE;

[ certify that this filing complies with the.provisions of the Public A¢cess Policy of the
Unified Judicial System of Pennsylvania: Case Records of the Appellate and Trial Courts that

requiré filing confidential information.and.documents 'différently'than non-confidential.
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information and documents.
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