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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

NEIL F. FOGARTY, )
) CIVIL ACTION NO.
Plaintiff, )
)
V. )
)
UNIVERSITY OF PITTSBURGH OF THE )
COMMONWEALTH SYSTEM OF )
HIGHER EDUCATION, ) JURY TRIAL DEMANDED
)
Defendant. ) Electronically Filed.

COMPLAINT IN A CIVIL ACTION

COMES NOW, the Plaintiff, NEIL F. FOGARTY, by and through his attorneys, LAW
OFFICES OF JOEL SANSONE, JOEL S. SANSONE, ESQUIRE, MASSIMO A. TERZIGNI,
ESQUIRE, and ELIZABETH A. TUTTLE, ESQUIRE, and hereby files this Complaint in a Civil
Action as follows:

JURISDICTION AND VENUE

1. This action is brought against the Defendant for violating Plaintiff’s right to be free from
illegal, invidious and damaging discrimination in his employment based on age, as guaranteed by
the Age Discrimination in Employment Act, 29 U.S.C. § 621, et seq. (“ADEA”).

2. Jurisdiction is founded on 28 U.S.C. § 1331 and § 1343(3).

3. Venue is proper under 28 U.S.C.A. § 1391(b). All claims set forth herein arose in the
Western District of Pennsylvania, and the Plaintiff resides in the Western District of
Pennsylvania.

4. Plaintiff has satisfied all procedural and administrative requirements set forth in 29

U.S.C. 626 (d), and in particular:
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A. Plaintiff filed a charge of discrimination with the Equal
Employment Opportunity Commission (“EEOC”) on or
about January 5, 2018, and said charge was cross-filed
with the Pennsylvania Human Relations Commission
(“PHRC”);

B. The EEOC issued a Notice of Dismissal and Right to Sue dated
November 23, 2018; and

C. Plaintiff’s Complaint is timely filed within 90 days of
Plaintiff’s receipt of the Notice of Dismissal and Right
to Sue.
PARTIES

5. Plaintiff, Neil F. Fogarty, is a 61-year-old male who resides in Allegheny County,
Pennsylvania.
6. Defendant, University of Pittsburgh of the Commonwealth System of Higher Education
(“University”), is now, and was at all times relevant to Plaintiff’s claims, an institution of higher
education with a registered address of 4200 Fifth Ave, Pittsburgh, PA 15260.
7. At all times relevant hereto, the Defendant was acting through its agents, subsidiaries,
officers, employees and assigns acting within the full scope of their agency, office, employment
or assignment.
8. The actions of the Defendant, as described herein, are part of an unlawful pattern and
course of conduct intended to harm the Plaintiff. All of the acts described below were committed
by the Defendant with reckless disregard and/or deliberate indifference to the rights of the
Plaintiff. As a direct and proximate result thereof, Defendant violated the Plaintiff’s federally
protected rights, as described herein.

FACTUAL ALLEGATIONS

9. Plaintiff has been employed by the Defendant from in or about April or May of 1986

until the present day. At all times during his employment, Plaintiff has held the position of
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lecturer and/or instructor at the Defendant University’s Katz Graduate School of Business and its
subdivision, the College of Business Administration (“School”). Specifically, Plaintiff works in
the Organization and Entrepreneurship Interest Group (i.e., department) at the School.

10.  In 2014, Plaintiff had a meeting with the former Dean of the School, Professor John
Delaney (“Delaney”), regarding Plaintiff’s career. Plaintiff wished to obtain a Ph.D. degree to
in order to change his faculty status from “professionally qualified” to “academically
qualified.” There was an established precedent where the School offered to pay tuition for other
individuals to obtain their Ph.D.

11.  During this meeting with Professor Delaney, Plaintiff asked him to extend the same
opportunity for additional training and education so that Plaintiff could be re-classified as
“academically qualified.”

12. Professor Delaney stated that he had discussed the matter with Plaintiff’s immediate
supervisor, Professor John Prescott (“Prescott”), the director for the Organization and
Entrepreneurship Department at the School.

13.  Professor Delaney indicated that the communal decision was to deny Plaintiff’s request
due to the “opportunity cost.” When Plaintiff prompted Professor Delaney about what he
meant by that statement, Delaney stated that the money invested to provide additional training
and education would be better spent on someone not at an “advanced stage of [their] career.”
14.  On or about February 24, 2014, during a one-on-one meeting, Professor Prescott once
again denied Plaintiff’s request to get an education to progress his vocation due to “the
advanced stage of [his] career.” Additionally, he made the comment “there are too many old

men in our interest group, and they should all retire.”
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15. On or about April 20, 2015, Professor Prescott sent Plaintiff an e-mail mentioning that a
full-time faculty member, Professor Brett Crawford (“Crawford”), had resigned. Professor
Crawford taught the School’s undergraduate class in Ethics.

16.  Later that day, Plaintiff sent Professor Prescott an e-mail applying for the vacant
professorial position. Plaintiff expressed his interest in being considered for the position due to
his past experiences of teaching the same Ethics course, wherein he received very high
professional evaluations.

17.  Inresponse, Professor Prescott e-mailed Plaintiff and falsely claimed that he was
ineligible for the position because he did not have a Ph.D., adding that the position was also not
open. He also promised that he would notify Plaintiff if and when the position ever did
officially open.

18. On or about April 24, 2016, Professor Prescott sent an e-mail to the Plaintiff notifying
him that the School was in the middle of hiring Professor Crawford’s professorial replacement.
19. On or about April 25, 2016, Plaintiff sent Professor Prescott an e-mail inquiring as to
what was taking place in relation to Professor Crawford’s replacement.

20.  Later that same day, Professor Prescott sent Plaintiff an e-mail confirming that the
position had been open and officially posted. Moreover, he stated that the hiring decision would
be confirmed within the next two months, indicating that the hiring process for the position was
far along.

21. On or about April 27, 2016, Plaintiff e-mailed Professor Prescott clarifying whether this
position was the same one he had mentioned via e-mail to Plaintiff on or about April 20, 2015.
22.  Inresponse, Professor Prescott sent an e-mail to Plaintiff later that day confirming that

the position in question was indeed Professor Crawford’s vacant position. He added that the
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reason he did not tell Plaintiff about the opening was due to the fact that he “forgot.” He also
informed Plaintiff that one of the final candidates had a J.D. but not a Ph.D., similar to Plaintiff.
23. On or about April 29, 2016, Plaintiff reported Professor Prescott’s conduct and the
resulting failure to be considered for Professor Crawford’s full-time position to the Associate
Dean for Research and Faculty, Jeffrey Inman (“Inman”). Moreover, Plaintiff informed Mr.
Inman that he believed Professor Prescott’s conduct was based on Plaintiff’s age.

24. On or about June 3, 2016, Professor Prescott sent Plaintiff an e-mail informing him that
his class load for the Fall 2016 term would be just six credit hours. This was a reduction of
twelve credit hours from the eighteen credit hours he had been assigned to teach in the prior
Fall 2015 term.

25. Plaintiff believes, and therefore avers that the Defendant’s conduct in reducing his
classes and/or credit hours was in retaliation for his complaints of age discrimination.

26. On or about February 2, 2017, Plaintiff complained of the failure to be considered for
Professor Crawford’s vacant position and Professor Prescott’s conduct to Professor Paul Harper
(“Harper”), a member of the recruiting committee. Plaintiff also indicated to Professor Harper
that he believed the conduct was due to Plaintiff’s age.

217. Subsequently, Professor Prescott informed Plaintiff that he had information that
Plaintiff had spoken to Professor Harper. Prescott then told the Plaintiff that he would be
issuing the teaching schedule for the next academic year, and he warned the Plaintiff that he
would want to look at it.

28. On or about March 15, 2017, Professor Prescott sent Plaintiff an e-mail stating that he
would be cutting Plaintiff’s teaching load and income for the next academic year (2017-2018)

by over 50 percent due to a “desire for greater diversity.”
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29. On or about May 10, 2017, after the Summer term began, Plaintiff’s class load was
reduced from four to three classes.

30. Plaintiff believes, and therefore avers, that the Defendant’s reasons for the above
reduction was pretextual, and that the Defendant’s conduct in reducing his hours was in
retaliation for his complaints of age discrimination.

31. On or about June 20, 2017, Plaintiff was removed from his full-time office, which was
re-assigned to a younger employee.

32. On or about July 12, 2017, Plaintiff saw a job posting on the Defendant’s website
seeking applicants for the courses that had been removed from Plaintiff’s teaching load.

33, On or about August 7, 2017, Plaintiff received the class schedule for the Fall term.
Based on this schedule, Plaintiff’s class load and income, beginning on August 28, 2017, had
been cut by more than what had been indicated to him in the March 15, 2017, e-mail.

34. On or about October 5, 2017, Plaintiff informed Professor Jay Suchits (“Suchits”) of
this discriminatory conduct. Mr. Suchits is a member and/or an officer of at least one of
Defendant’s faculty policy committees.

35.  On or about November 29, 2017, Defendant mailed to Plaintiff his teaching scheduling
for the 2018 Spring term. According to this schedule, Plaintiff’s teaching load was cut from six
classes during the previous Spring term to two classes.

36. On or about December 4, 2017, Plaintiff was informed that he had been removed from
the teaching schedule for the 2018 Summer term.

37.  Plaintiff believes, and therefore avers, that the Defendant’s conduct in reducing his
classes and/or credit hours as described above was in retaliation for his complaints of age

discrimination.
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38. On or about August 29, 2018, Plaintiff was forced out of his substitute office without
being informed by the Defendant. Instead, a younger graduate student, Nick Vargas
(“Vargas”), informed the Plaintiff that the Defendant had given the Plaintiff’s substitute office
to him. Mr. Vargas further told the Plaintiff that he was to quickly surrender his key and to
remove his belongings from the office.

39. On or about April 4, 2018, Plaintiff was offered three classes for the academic year of
Fall 2018-Summer 2019 (i.e., one fall class, two spring classes). However, in December 2018,
Plaintiff received his class schedule that contained only one of the Spring classes.

40.  Plaintiff’s reduction in courses was alleged by the Defendant to be the result of a
reduction in the amount of Master of Business Administration classes being taught along with
the addition of the full-time position from which he was excluded.

41.  However, Defendant’s stated reasons for Plaintiff’s reduced caseload are pretextual and
unworthy of belief.

42.  During Plaintiff’s thirty-three year tenure with the School, Plaintiff has consistently
received high ratings on his teacher evaluations. As further evidence of Plaintiff’s superior job
performance, he received six Teaching Excellence Awards from the School.

43.  Plaintiff believes, and therefore avers, that he was treated less favorably than younger
and less experienced employees and job candidates.

44.  Plaintiff believes, and therefore avers, that he experienced a significant reduction of his
course load based on his age, 61, and was, therefore, subjected to age discrimination by the
Defendant University. Moreover, Plaintiff believes, and therefore avers, that the Defendant
University retaliated against him as a direct result of his complaints regarding the University’s

discriminatory conduct.
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45.  Plaintiff’s wages are paid per class taught. Therefore, Plaintiff’s discriminatory and
retaliatory conduct in reducing Plaintiff’s class load resulted in significant financial loss and

hardship.

COUNTI:

ADEA — AGE DISCRIMINATION

46.  Plaintiff incorporates by reference Paragraphs 1 through 45 as though fully set forth at
length herein.

47.  As described hereinbefore above, Plaintiff was subjected to discrimination in the nature
of severely reduced hours to the point of not being assigned any hours, was replaced by younger
individuals and was treated less favorably than younger, less experienced and less qualified
employees and job applicants in violation of the ADEA, 29 U.S.C. § 621, et seq.

48.  As aresult of the Defendant’s discriminatory actions, Plaintiff has been substantially and
illegally harmed, suffered continuing financial losses, deprivation of employment, benefits,
prerequisites, and fair treatment, and has suffered continuing emotional and physical distress and
injury, embarrassment and humiliation caused by the Defendant, its managers, supervisors,
employees, agents, attorneys and other officials.

49.  Plaintiff has no other plain, adequate or complete remedy at law to redress the wrongs
done to him by the Defendant and this suit for injunctive and other relief is his only means of
securing just and adequate redress and relief. Moreover, Plaintiff is now suffering and will
continue to suffer, irreparable injury from the Defendant’s discriminatory policies, practices,

customs and usages as set forth herein until and unless the same are enjoined by the Court.
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50. Defendant’s actions as aforementioned were intentional, willful and deliberate and/or

done with reckless disregard for the rights of the Plaintiff.

WHEREFORE, Plaintiff requests the following:

a.

that the Court enter a judgment declaring the Defendant’s
actions to be unlawful and violative of the ADEA;

that the Court award the Plaintiff back pay damages and
other benefits lost due to the Defendant’s unlawful conduct
plus interest from the date of discrimination;

that in addition to the damages above, the Court award the
Plaintiff liquidated damages in an amount equal to the
pecuniary losses sustained as a result of the Defendant’s
willful violation of the ADEA;

that the Court order the Defendant to return the Plaintiff to
the position he held before he was discriminated against
and/or the position most appropriate for the Plaintiff under
the circumstances, with the accumulated seniority, fringe
benefits, and all other rights, or in the alternative, that the
Court order the Defendant to pay the Plaintiff front pay
equivalent to his lost salary, salary raises, fringe benefits and
all other rights to which he would have been entitled but for
the Defendant’s discriminatory conduct;

that the Court award the Plaintiff pre-judgment and post-
judgment interest from the date of the discrimination;

that the Court award the Plaintiff reasonable attorneys' fees
and costs of this action; and

that the Court grant the Plaintiff such additional relief as
may be just and proper.

JURY TRIAL DEMANDED
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COUNT II:

RETALIATION

51.  Plaintiff incorporates by reference Paragraphs 1 through 50 as though fully set forth at
length herein.
52. As described hereinbefore above, Plaintiff was retaliated against for engaging in
protected activity which included, but is not limited to, making complaints about the Defendant’s
discriminatory conduct. As a direct result of engaging in these protected activities, Plaintiff
suffered adverse employment actions, including but not limited to unwarranted discipline,
harassment and constructive discharge.
53.  Asadirect result of the Defendant’s retaliatory actions in violation of Title VII of the
Civil Rights Act of 1964, and The Civil Rights Act of 1991, the Plaintiff has lost wages and
other economic benefits of his employment with the Defendant. In addition, the Plaintiff has
incurred counsel fees and other costs in pursuing his legal rights.
54.  Additionally, the Plaintiff has suffered emotional, psychological, and physical distress,
inconvenience, suffering, loss of reputation, fear, apprehension and embarrassment as a direct
result of the Defendant’s discriminatory conduct as described above.
55. The actions of the Defendant as aforementioned were intentional, willful and deliberate
and/or done with reckless disregard for the rights of the Plaintiff.
56. The actions on part of the Defendant are part of a plan, practice or pattern of retaliation
which affects others who are similarly situated to the Plaintiff.

WHEREFORE, Plaintiff requests the following:

a. that the Court enter a judgment declaring the Defendant’s

actions to be unlawful and violative of Title VII of the Civil
Rights Acts of 1964 and 1991

10
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b. that, in addition to the damages above, the Court award the
Plaintiff compensatory and punitive damages as a result of
the Defendant’s violation of the Civil Rights Act of 1991;

c. that the Court order the Defendant to reinstate the Plaintiff
and increase the Plaintiff’s salary to the level to which he
would be entitled but for the discrimination described
above, together with the accumulated seniority,
fringe benefits, position and all other rights; or in the
alternative that the Court order the Defendant to pay the
Plaintiff front pay equivalent to his lost salary, salary
raises, fringe benefits and all other rights;

d. that the Court award the Plaintiff compensation for any and
all lost salary, wages and benefits;

€. that the Court order the Defendant to pay pre- and post-
judgment interest on any award given to the Plaintiff;

f. that the Court award the Plaintiff reasonable attorneys' fees
and costs of this action; and

g. that the Court grant the Plaintiff such additional relief as
may be just and proper.

JURY TRIAL DEMANDED

COUNT II:
PHRA
57. Plaintiff incorporates by reference Paragraphs 1 through 56 as though fully set forth at
length herein.
58. Defendant’s actions in subjecting the Plaintiff to discrimination based on age were
undertaken intentionally, maliciously and with reckless indifference to Plaintiff’s right to be free

from such discrimination in violation of the PHRA.

11
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59.  Asadirect result of the Defendant’s discriminatory actions in violation of the PHRA, the
Plaintiff has lost wages and other economic benefits of his employment with the Defendant. In
addition, the Plaintiff has incurred counsel fees and other costs in pursuing his legal rights. The
Plaintiff has also suffered from emotional distress, inconvenience, humiliation, loss of standing
among his peers and stress.
60. The actions on the part of the Defendant were intentional and willful and were done with a
reckless disregard for Plaintiff’s rights.

WHEREFORE, Plaintiff requests the following:

a. that the Court enter a Judgment declaring the Defendant’s
actions to be unlawful and violative of the PHRA;

b. that the Court award the Plaintiff liquidated damages in an
amount equal to the pecuniary losses sustained as a result of
the Defendant’s willful violation of the PHRA;

c. that the Court award the Plaintiff compensatory damages as
a result of Defendant’s actions being unlawful and violative
of the PHRA;

d. that the Court award the Plaintiff pre-judgment and post-

judgment interest from the date of the discrimination;

e. that the Court award the Plaintiff reasonable attorneys' fees
and costs of this action; and

f. that the Court grant the Plaintiff such additional relief as
may be just and proper.

JURY TRIAL DEMANDED

12
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Respectfully submitted,

LAW OFFICES OF JOEL SANSONE

s/ Joel S. Sansone

Joel S. Sansone, Esquire

PA ID No. 41008

Massimo A. Terzigni, Esquire
PA ID No. 317165

Elizabeth A. Tuttle, Esquire
PA ID No. 322888

Counsel for Plaintiff

Two Gateway Center, Suite 1290
603 Stanwix Street

Pittsburgh, Pennsylvania 15222
412.281.9194

Dated: February 15,2019

13
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